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In the Superior Court of the State of California 
In and For the County of Monterey 


No. 23317 


B. PISTA and MARIE PISTA, 
Plaintiffs, 
VS. 


THE PERMANENTE METALS CORPORA- 
TION, a corporation, 
Defendant. 
State of California, 
County of Monterey—ss. 

I, Emmet G. McMenamin, County Clerk and ex- 
officio Clerk of the Superior Court of the State of 
California, in and for the County of Monterey, 
do hereby certify that the annexed and foregoing 
copies constitute a true, correct and complete tran- 
seript of all proceedings in the above-entitled cause, 
including the 


Complaint 

Summons 

Petition for Removal of Cause to the United 
States District Court, for the Northern District of 
California, Southern Division 

Bond on Removal 

Notice of Petition for Removal 

Order for Removal of Cause 

Affidavit of Service by Mail 

Notice of Order for Removal of Cause to the 
United States District Court 
as fully as the same remain of record and on file 
in my office, and that said copies are full, true and 
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correct copies of the originals thereof, and of the 
whole thereof. 
Witness my hand and the Seal of said Court ee 
d0th day of November, 1943. 
[Seal] EMMET G. McMENAMIN, 
Clerk <_ 
By EDNA E. SHORNE 
Deputy [*2] 


[Title of Superior Court and Cause. ] 


NOTICE OF ORDER FOR REMOVAL OF 
CAUSE TO THE UNITED STATES DIS- 
TRICT COURT 


To the Plaintiffs Above-Named, and to Messrs. 
Bardin and Harrington, Their Attorneys: 


You, and each of you, will please take notice, that 
on Tuesday, the 9th day of November, 1943, the 
above-entitled court made its order approving de- 
fendant’s bond on removal in the above-entitled 
matter, and ordering the removal of said action to 
the United States District Court, for the Northern 
District of California, Southern Division. At- 
tached hereto is a copy of said order. 

MAX THELEN 
THOMAS K. McCARTHY 
THELEN, MARRIN, JOHNSON 
& BRIDGES, 
Attorneys for Defendant. 


[Endorsed]: Filed Nov. 12, 1943. [3] 


*Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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[Title of Superior Court and Cause. ] 
ORDER FOR REMOVAL OF CAUSE 


The Permanente Metals Corporation, a corpora- 
tion, defendant herein, having, on the 9th day of 
November, 1943, and within the time provided by 
law, filed its petition with the above-entitled court 
for the removal of this cause into the District Court 
of the United States, in and for the Northern Dis- 
trict of California, Southern Division, and having 
at the same time offered its bond in the sum of One 
Thousand Dollars ($1,000.00), with Hartford Acci- 
dent & Indemnity Company, a corporation, a good 
and sufficient surety, pursuant to the statute, and 
conditioned according to law; now, therefore, 

It is Hereby Ordered that said petition and bond 
be accepted and approved, and that this eause be 
removed to the District Court of the United States, 
in and for the Northern [4] District of California, 
Southern Division, pursuant to the statutes of the 
United States; that the Clerk of this Court be, and 
he hereby is, directed forthwith to make up the 
record im this action for the transmission of the 
same to the said District Court of the United States, 
and that this Court proceed no further in the suit. 


Dated this 9th day of November, 1948. 
H. G. JORGENSEN 
Judge of the Superior Court 


[Endorsed]: Filed Nov. 9, 1948. [5] 
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[Title of Superior Court and Cause. ] 
AFFIDAVIT OF SERVICE BY MAIL 


State of California, 
City and County of San Francisco—ss. 

Bena Edwards, being first duly sworn, says: 

That she is a citizen of the United States and a 
resident of the City and County of San Francisco, 
State of California; that her business address is 111 
Sutter Street, San Francisco, California; that she 
is over the age of eighteen vears, and not a party 
to the above-entitled action. 

That the office of Messrs. Bardin and Harrington, 
the attorneys for plaintiffs, is located at 615 Salinas 
National Bank Building, Salinas, California; that 
the office of Messrs. Thelen, Marrin, Johnson & 
Bridges, the attorneys for defendant, is located at 
111 Sutter Street, San Francisco, California. 

That on November 10, 1948, affiant deposited in 
the United States mail box at 111 Sutter Street, 
San Francisco, California, a sealed envelope ad- 
dressed to Messrs. Bardin and [6] Harrington, 615 
Salinas National Bank Building, Salinas, Califor- 
nia, containing a true and correct copy of Notice 
of Order for Removal of Cause to the United States 
District Court; that the original of said Notice is 
filed herewith; that postage was fully prepaid on 
said envelope; that there is a regular communication 
by United States mail between the place of mailing 
and the place so addressed. 

BENA EDWARDS 
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Subseribed and sworn to before me this 10th day 
of November, 1943. 
[Seal] LULU P. LOVELAND 
Notary Public, in and for the City and County of 
San Francisco, State of California. 


(Here Follows Copy of Order for Removal of 
Cause Already Copied.) 


Filed 1943 Nov. 9 AM 1006 Emmet G. McMe- 
namin County Clerk. Agnes Koue Deputy. 


[Endorsed]: Filed Nov. 12, 1943. [7] 


ed 


[Title of Superior Court and Cause.] 
NOTICE OF PETITION FOR REMOVAL 


lo the Plaintiffs Above-Named, and to Messrs. 
Bardin and Harrington, Their Attorneys: 


You are hereby notified that on Tuesday, the 9th 
day of November, 1943, the defendant, The Perma- 
nente Metals Corporation, a corporation, will file in 
the above-entitled court, in the City of Salinas, 
County of Monterey, its petition and bond for the 
removal of the above-entitled cause from the said 
court to the United States District Court, for the 
Northern District of California, Southern Division. 
Copies of said petition and bond are attached hereto 
and [8] made a part hereof. 
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Dated ths Sth day of November, 1943. 
MAX THELEN 
THOMAS K. McCARTHY 
THELEN, MARRIN, JOHNSON 
& BRIDGES 
Attorneys for Petitioner, The Permanente Metals 
Corporation 


Receipt of a copy of the within notice, together 
with copies of petition for removal of cause and 
copy of bond on removal, is hereby acknowledged, 
this 9th day of November, 19438. 

BARDIN & HARRINTON, V.S. 
Attorneys for Plaintiffs 


[Endorsed]: Filed Nov. 9, 1948. [9] 


[Title of Superior Court and Cause. | 


PETITION FOR REMOVAL OF CAUSE TO 
THE UNITED STATES DISTRICT 
COURT, FOR THE NORTHERN DISTRICT 
OF CALIFORNIA, SOUTHERN DIVISION 


To the Honorable Superior Court of the State of 
California, In and For the County of Monterey: 


The verified petition of The Permanente Metals 
Corporation, a corporation, respectfully shows as 
follows, to-wit: 

is 

That the complaint in the above-entitled action 
was filed with the Superior Court of the State of 
California, in and for the County of Monterev. on 
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the 13th day of October, 1948, and that thereupon 
summons was issued and service of said summons 
and complaint was accepted by this corporate de- 
fendant on the 16th day of October, 1948, in the 
City and [10] County of San Francisco, State of 
California, and that the time for said defendant to 
answer or plead to said complaint does not expire 
until the 15th day of November, 1943. 


IDG 
That the amount and matter in dispute in the 
above-eutitled cause between plaintiffs and defend- 
ant exceeds the sum of $3,000.00, exclusive of inter- 
est and costs, and is the sum of $40,000.00. 


ESE 

That the controversy in this suit is, and at the 
time of the commencement of this suit was, wholly 
between citizens of different states; that petitioner, 
The Permanente Metals Corporation, the defendant 
in this suit, was at the time of the commencement 
of this suit, and ever since has been, and still is, a 
corporation organized and existing under and by 
virtue of the laws of the State of Delaware, and 
is a citizen of the State of Delaware, within the 
meaning and intent of the statutes of the United 
States relating to diversity of citizenship as grounds 
for jurisdiction in the Federal courts. 

That petitioner, The Permanente Metals Corpora- 
tion, is not organized or incorporated in the State 
of California, and is not a citizen of said State, and 
plaintiffs, B. Pista and Marie Pista, and each of 
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them, were, at the time of the commencement of this 
suit, and still are, citizens and residents of the State 
of California, and that the controversy herein is 
between citizens of different states. 


We 

That prior to the filing of this petition, petitioner, 
The Permanente Metals Corporation, a corporation, 
gave notice to plaintiffs above-named of the filing 
of this petition and the [11] bond for removal of 
said cause from the above-entitled court to the 
United States District Court, for the Northern 
District of California, Southern Division. 


Va 

That petitioner offers herewith a bond with good 
and sufficient surety for its entermg into the said 
United States District Court, within thirty days 
from and after the filing hereof a certified copy of 
the record in the above-entitled action, and for the 
payment of costs that may be awarded by said 
United States District Court, for the Northern 
District of California, Southern Division, if said 
court shall hold that said suit was wrongfully or 
improperly removed thereto. 


Wherefore, petitioner prays that this court pro- 
ceed no further herem, except to make such order 
of removal as may be required by law and to accept 
the said surety and bond, and to cause the record 
herein to be removed to said District Court of the 
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United States, for the Northern District of Cali- 
fornia, Southern Division. 
MAX THELEN 
THOMAS K. MeCARTHY 
THELEN, MARRIN, JOHNSON 
& BRIDGES 
Attorneys for Petitioner, The Permanente Metals 
Corporation. [12] 


State of California, 
County of Alameda—ss. 

G. G. Sherwood, being first duly sworn, says: 

That he is an officer of defendant and petitioner 
herein, The Permanente Metals Corporation, a cor- 
poration, to-wit, Treasurer and Assistant Secretary 
thereof, and that he makes this verification on its 
behalf. : 

That he has read the within and foregoing peti- 
tion and knows the contents thereof, and that the 
same is true of his own knowledge, except as to the 
matters which are therein stated on information or 
belief, and as to those matters that he believes it 
to be true. 

G. G. SHERWOOD 


Subscribed and sworn to before me this 8th day 
of November, 1948. 
[Seal] NELLIE I. PHILLIPS 
Notary Public In and For the County of Alameda, 
State of California. 


(Here Follows Copy of the Bond on Removal 
Which Is Copied Hereafter.) [13] 
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[Title of Superior Court and Cause. ] 
BOND ON REMOVAL 


Know All Men by These Presents: 

That we, the undersigned, The Permanente Metals 
Corporation, a corporation, as principal, and the 
Hartford Accident & Indemnity Company, a cor- 
poration, organized and existing under and by vir- 
tue of the laws of the State of Connecticut, as 
surety, authorized to transact and transacting a 
surety business in the State of California, as a 
surety company, are held and firmly bound unto B. 
Pista and Marie Pista, and their executors, admin- 
istrators and assigns, in the sum of One Thousand 
Dollars ($1,000.00), lawful money of the United 
States of America, for the payment of which well 
and truly to be made we bind ourselves, our, and 
each of our, successors and assigns, jointly and 
severally, by these presents. 

The condition of the above obligation 1s such that, 

Whereas, The Permanente Metals Corporation, a 
corporation, named as the defendant in the above- 
entitled cause, [14] has filed its petition in the Su- 
perior Court of the State of California, in and for 
the County of Monterey, for the removal of that 
certain action therein pending, which is above- 
entitled, to the United States District Court, for 
the Northern District of California, Southern 
Division ; . 

Now, if said petitioner, The Permanente Metals 
Corporation, a corporation, shall file in said United 
States District Court, for the Northern District of 
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California, Southern Division, within thirty days 
from the date of the filing of said petition for re- 
moval, a certfied copy of the record in said cause, 
and shall pay all the costs that may be awarded by 
said United States District Court, if said Court 
shall hold that said suit was wrongfully or im- 
properly removed thereto, then this obligation to be 
void, otherwise to be and remain in full force 
and effect. 


Witness our hands and seals, this 8 day of No- 
vember, 1943. 
THE PERMANENTE METALS 
CORPORATION, 
a Corporation, 
By E. E. TREFETHEN, Jr. 
Vice-President 
By G. G. SHERWOOD 
Assistant Secretary 
Principal 
[Seal] HARTFORD ACCIDENT & IN- 
DEMNITY COMPANY, 
a Corporation, 
By JAMES A. SMITH, 
Attornev-in-Fact 
Executed in duplicate. 
Surety 


The above and foregoing bond is accepted and the 
form thereof approved, and the surety approved as 
good and sufficient, this 9th dav of November, 1943. 

H. G. JORGENSEN 
Judge of the Superior Court 
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State of California, 
City and County of San [rancisco—ss. , 

On this 8 day of November in the year one 
theusand nine hundred and 43, before me, Vincent 
P. Laguens, a Notary Public in and for said City 
and County, residing therein, duly commissioned 
and sworn, personally appeared James A. Smith, 
known to me to be the Attorney-in-I’act of the 
Hartford Accident and Indemnity Company, the 
Corporation described in and that executed the 
within instrument, and also known to me to be the 
person who executed it on behalf of the Corpora- 
tion therein named, and he acknowledged to me that 
such Corporation executed the same. 


In Witness Whereof, I have hereunto set my 
hand and affixed my Official Seal, at my office, in 
the said City and County of San Francisco, the day 
and year in this certificate first above written. 

[Seal] Vineent P. Laguens 
Notary Public In and For the City and County of 

San Francisco, State of California. 
My Commission will Expire Dec. 30, 1946 [16] 


State of California, 
County of Alameda—ss. 

On this 8th day of November, in the year One 
Thousand Nine hundred and forty-three, before me, 
Nellie [. Philhps, a Notary Public in and for the 
County of Alameda, State of California, residing 
therein, duly commissioned and sworn, personally 
appeared HK. EK. Trefethen, Jr., known to me to be 
the Vice-President, and G. G. Sherwood, known 


14 The Permanente Metals Corporation 


to me to be the Assistant Seeretary of the Corpora- 
tion that executed the within instrument and the 
officers who executed the within instrument on 
behalf of the Corporation therein named, and ac- 
knowledged to me that such Corporation executed 
the same, 


In Witness Whereof, I have hereunto set my 
hand and affixed my Official Seal, the day and year 
in this certificate first above written. 

[Seal] NELLIE I. PHILLIPS 
Notary Public In and For said County of Alameda, 

State of California. 

(Here Follows Petition for Removal of Cause 
to the United States District Court, for the North- 
ern District of California, Southern Division AI- 
ready Copied.) 


[Endorsed]: Filed Nov. 9, 1943. [17] 


[Title of Superior Court and Cause. ] 
SUMMONS ~ 


Action brought in the Superior Court of the State 
of California, in and for the County of Monterey, 
and the Complaint filed in the office of the County 
Clerk of said County of Monterey. 

Bardin and Harrington, 
615 Sahnas National Bank Bldg., 
selinas, Calif. 
Attorney for Plaintiff. 
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The People of the State of California To: 


The Permanente Metals Corporation, a corporation, 
Defendant: 


You are hereby directed to appear, and answer 
the Complaint in an action entitled as above, 
brought against you in the Superior Court of the 
State of California, in and for the County of Monte- 
rey, within ten days after the service on you of this 
Summons—if served within this County; of within 
thirty days if served elsewhere. 

And you are hereby notified that unless you ap- 
pear and answer as above required, the said Plain- 
tiff will take judgment for any money or damages 
demanded in the Complaint, as [18] arising upon 
contract, or will apply to the Court for any other 
relief demanded in the Complaint. 

Given under my hand and Seal of the Superior 
Court of the County of Monterey, State of Cali- 
fornia, this 13th day of October, A.D. 1948. 

[Seal] EMMET G. MENAMIN, 

Clerk 
By JOSEPHINE QUATRINI 
Deputy Clerk. 


[Endorsed]: Filed Nov. 26, 1948. [18] 
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[Title of Superior Court and Cause. | 
COMPLAINT 


Plaintiffs complain of defendant and for cause of 
action allege: 
if 
That the defendant is now and was at all times 
hereinafter mentioned a corporation. 


a 

That plaintiffs are now, and were at all times 
hereinafter mentioned, the owners of the follow- 
ing described real property, situate in the County 
of Monterey, State of California, to-wit: 

All that certain piece or parcel of land, situate 
in the County of Monterey and State of Califor- 
nia, bounded and more particularly described as 
follows, to wit: 

Being a part of the Natividad Rancho and begin- 
ning at the West side of the old Los Angeles Stage 
road, on the line between the land now or formerly 
of Henry Cowell and [20] lands now or formerly 
of S. Ollason on the Natividad Rancho; thence along 
a fence North 70 degrees and 15 minutes West 23.10 
chains to the South-west corner of said Henry 
Cowell’s land; thence South 35 degrees West 27.82 
chains to a stake in a corner of a fence marked 
W. J.; thence South 26 degrees and 35 minutes East 
9.00 chains to the West bank of the Gabilan Creek ; 
thenee crossing the Creck, South 83 degrees East 
3.31 chains to the West side of the old Stage road 
thence following the West side of the road the fol- 
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lowing courses and distances: North 23 degrees East 
4.66 chains; North 59 degrees and 30 minutes East 
6.86 chains; North 74 degrees East 7.13 chains; 
North 18 degrees and 15 minutes East 1.00 chains; 
North 35 degrees and 30 minutes East 1.00 chain; 
North 46 degrees and 30 minutes East 1.92 chains; 
North 70 degrees and 45 minutes East 3.30 chains; 
South 87 degrees and 45 minutes East 1.00 cham; 
South 77 degrees and 30 minutes East 4.79 chains; 
North 26 degrees and 50 minutes East 8.56 chains; 
North 16 degrees and 20 minutes East 2.98 chains 
to the place of beginning, and contaiming 56.29 acres. 


a 

That plaintiffs have now, and for more than fif- 
teen (15) vears last past have had, a valuable or- 
chard on said premises, consisting of approximately 
fifty (50) acres of apricot trees and apple trees; 
that in addition to said orchard plaintiffs have also 
planted said premises to crops of beans and other 
vegetables. 

4. 

That defendant is the owner or lessee of certain 
real property situate about one-half mile distant 
from the lands of plaintiffs hereinbefore described ; 
that on or about the Ist day of August. 1942, de- 
fendant constructed a large plant upon said prop- 
ertv for the purpose of treating dolomite ore and 
as a part of said plant constructed large kilns and 
smoke stacks; that for more than one year last past 
defendant has almost daily fed into said kilns dolo- 
mite ore in great quantities; that through said kilns 
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and smoke stacks heated air and gases pass at the 
rate of many thousands of feet per minute; that 
as a result of the operations of defendant in said 
plant, large quantities [21] of dolomite dust, to 
the extent of twenty (20) tons per day or more, 
have passed through said smoke stacks daily, and 
thereafter, through the action of the winds and force 
of gravity, have been distributed over the surround- 
ing territory, including plaintiffs’ aforesaid prem- 
1Ses. 
D. 

That an almost continuous shower of dolomite 
dust, emanating from defendant’s aforesaid plant 
and caused by its operation, is, and for more than 
one year last past has been, falling upon the afore- 
said premises of plaintiffs covering and coating 
the ground, forming a semi-cemented encrustration 
upon the upper sides of all folhlage, and leaving 
ineradicable evidence of dust, dusty deposits, and 
grayish colorings resulting therefrom, upon the 
apricots and other fruits grown upon said premises. 


6. 

That the deposit of said dolomite dust upon said 
trees, as aforesaid, has greatly reduced the produc- 
tivity of said orchard and has decreased the value 
of the fruit grown thereon; that plaintiffs are in- 
formed and believe, and therefore allege, that un- 
less defendant is restrained and enjoined from de- 
positing dolomite dust upon said orchard that said 
orchard will become worthless. 
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i. 

That by reason of the aforesaid acts of defend- 
ant, plaintiffs lost practically their entire crop of 
apricots during the season of 1943, and plaintiffs 
will be obliged to expend large sums of money in 
order to remove the dolomite dust from said trees. 


8. 

That the acts of defendant are unlawful, and if 
it is permitted to continue its acts aforesaid, great 
and irreparable injury will be done plaintiffs; that 
plaintiffs have already [22] sustained damages from 
the acts aforesaid in the sum of Forty Thousand 
and no/100 ($40,000.00) Dollars. 

Wherefore, plaintiffs pray judgment for said sum 
of Forty Thousand and no/100 ($40,000.00) Dol- 
lars damages and costs of suit. And they further 
pray that a permanent injunction be issued against 
the defendant, restraining and enjoining it from 
permitting dolomite dust from its plant to blow 
over and upon plaintiffs’ premises. Plaintiffs pray 
for general relief. 

BARDIN AND HARRINGTON 
Attorneys for Plaintiffs 


State of California 
County of Monterey—ss. 

B. Pista, being first duly sworn, deposes and says 
that: he is one of the plaintiffs in the foregoing 
Complaint named; that he has read and knows the 
eontents thereof and that the same is true, except 
as to the matters and things therein stated to be on 
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information and belief, and as to those matters 
and things, he believes it to be true. 
B. PISTA 


Subscribed and sworn to before me this 13th day 
of October, 1943. 
[Seal] J. T. HARRINGTON 
Notary Public in and for the County of Monterey, 
State of California. 


[Endorsed] Filed Dec 7 1943 C. W. Calbreath, 
Clerk. 


[Endorsed]: Filed Oct. 13, 1943. 


—— 


In the District Court of the United States in and 
for the Northern District of California, South- 
ern Division 

No. 22983-R 


B. PISTA and MARIE PISTA, 
Plaintiffs, 
vs. 


THE PERMANENTE METALS CORPORA- 
TION, a corporation, 
Defendant. 
ANSWER 


Comes now defendant, The Permanente Metals 
Corporation, a corporation, and answering the com- 
plaint herein, admits, denies and alleges as fol- 
lows: 
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ule 
Answering paragraph 2 of said complaint, de- 
fendant is without knowledge or information suf- 
ficient to form a belief as to the truth of said aver- 
ment, and basing its denial upon such lack of knowl- 
edge or information, denies each and every, all 
and singular the allegations of said paragraph 2. 


II. 

Answering paragraph 3 of said complaint, de- 
fendant is without knowledge or information suffi- 
cient to form a belief as [24] to the truth of said 
averment, and basing its denial upon such lack of 
knowledge or information, denies each and every, 
all and singular the allegations of said paragraph 3. 


las 
Answering paragraph 4, defendant denies each 
and every, all and singular the allegations of said 
paragraph, commencing with the word ‘‘that’’ in 
line 31, page 2, and ending with the word ‘‘prem- 
ises’’ in line 5, page 3. 


cw. 

Defendant denies each and every, all and singu- 
lar the allegations of paragraphs 5, 6, 7 and 8. De- 
fendant denies that plaintiffs have been damaged 
in the sum of $40,000.00, or in any other sum. 


Wherefore, defendant prays judgment. that plain- 
tiffs take nothing by their said complaint; that their 
prayer for a permanent injunction be denied; and 
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that defendant have judgment for its costs of suit 
herein incurred. 
MAX ‘THELEN 
THOMAS K. McCARTHY 
THELEN, MARRIN, JOHN- 
SON & BRIDGES 
Attorneys for Plaintiff [25] 


State of Cahformia 
County of Alameda—ss. 

E. E. Trefethen, Jr., being first duly sworn, says: 

That he is an officer of defendant herein, The 
Permanente Metals Corporation, a corporation, to- 
wit, vice-president thereof, and that he makes this 
verification on its behalf. 

That he has read the within and foregoing an- 
swer, and knows the contents thereof, and that the 
same is true of his own knowledge, except as to the 
matters which are therein stated on information or 
behef, and as to those matters that he believes it 
hy ee Crue. 

BK. BE. TREFE TRIN 

Subseribed and sworn to before me this 11th day 
of December, 1948. 

[Seal] PAUL E. ROGERS 
Notary Public in and for the County of Alameda, 

State of California. 


(Acknowledgement of Receipt of Copy) 


[Endorsed]: Filed Dee. 11, 1943. C. W. Cal- 
breath, Clerk. [26] 
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District Court of the United States, Northern 
District of California, Southern Division 


At a Stated Term of the Southern Division of the 
United States District Court for the Northern Dis- 
trict of California, held at the Court Room thereof, 
in the City and County of San Francisco, on Tues- 
day, the 12th day of September, in the year of our 
Lord one thousand nine hundred and forty-four. 


Present: the Honorable Michael J. Roche, Dis- 
trict Judge. 


[Title of Cause. ] 
TRIAL WITHOUT JURY 


This case came on regularly this day for trial be- 
fore the Court sitting without a jury. George Naus, 
Ksq. and J. F. Harrington, Esq. were present on 
behalf of the plaintiffs, and Courtney Moore, Esq. 
and Thomas Kk. McCarthy, Esq. were present on be- 
half of the defendant. Mr. Naus made an opening 
statement. B. Pista and William Lewis were sworn 
and each testified on behalf of the plaintiffs. Mr. 
Naus introduced in evidence and filed Plaintiffs’ 
Exhibits Nos. 1 and 2, and offered a certain exhibit 
which was marked Plaintiffs’ Exhibit No. 3 for 
Identification. It is Ordered that this case be con- 
tinued to September 13, 1944, for further trial. [27] 
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District Court of the United States, Northern 
District of California, Southern Division 


At a Stated erm of the Southern Division of the 
United States District Court for the Northern Dis- 
trict of California, held at the Court Room thereof, 
in the City and County of San Francisco, on 
Wednesday, the 18th day of September, in the year 
of our Lord one thousand nine hundred and forty- 
four. 


Present: the Honorable Michael J. Roche, Dis- 
trict Judge. 


[Title of Cause. ] 
TRIAL RESUMED 


The parties hereto being present as heretofore, 
the further trial of this case was this day resumed. 
F. I’. Twining and Louis Pista were sworn and tes- 
tified on behalf of the plaintiffs. Mr. Naus intro- 
duced in evidence and filed Plaintiffs’ Exhibits Nos. 
4,5, and 6, and the plaintiff rested. Mr. Moore in- 
troduced in evidence and filed Defendant’s Exhibits 
A to G, inclusive. L. H. Duschak was sworn and 
testified on behalf of the defendant. It is Ordered 
that this case be continued to September 14, 1944, 
for further trial. [28] 
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District Court of the United States, Northern 
District of California, Southern Division 


At a Stated Term of the Southern Division of the 
United States District Court for the Northern Dis- 
trict of California, held at the Court Room thereof, 
in the City and County of San Francisco, on Thurs- 
day, the 14th day of September, in the year of our 
Lord one thousand nine hundred and forty-four. 


Present: the Honorable Michael J. Roche, Dis- 
trict Judge. 


[Title of Cause. ] 
TRIAL RESUMED 


The parties hereto being present as heretofore, 
the further trial of this case was this day resumed. 
L. H. Duschak was recalled and gave further testi- 
mony on behalf of the defendant. Mr. Naus offered 
certain exhibits which were marked Plaintiffs’ Ex- 
hibits Nos. 7, 10 and 11 for identification. Mr. Naus 
introduced in evidence and filed Plaintiffs’ Exhibits 
8 and 9. Myr. Moore introduced in evidence and 
filed Defendant’s Exhibits H, I, J and K. It Is 
Ordered that this case be continued to September 
15, 1944, for further trial. [29] 


District Court of the United States, Northern 
District of California, Southern Division 


Ata Stated Term of the Southern Division of the 
United States District Court for the Northern Dis- 
trict of California, held at the Court Room thereof, 
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in the City and County of San Francisco, on Fri- 
day, the 15th day of September, in the year of our 
Lord one thousand nine hundred and forty-four. 


Present: the Honorable Miehael J. Roche, Dis- 
trict Judge. 
[Title of Cause. ] 
TRIAL RESUMED 


! 


‘he parties hereto being present as heretofore, 
the further trial of this case was this day resumed. 
J. J. Wilmoth, William HEipper, and J. M. Gar- 
outte were sworn and each testified on behalf of the 
defendant. L. H. Dusehak was reealled and gave 
further testimony on behalf of the defendant. Mr. 
Moore introduced in evidence and filed Defendant’s 
Exhibit L. Mr. Naus offered certain exhibits which 
were marked Plaintiffs’ Exhibits Nos. 12, 18, 14, 
15 and 16 for identification. It is Ordered that this 
case be continued to September 20, 1944, for fur- 
ther trial. [30] 


District Court of the United States, Northern 
District of California, Southern Division 


At a Stated Term of the Sonthern Division of the 
United States District Court for the Northern Dis- 
trict of California, held at the Court Room thereof, 
in the City and County of San Francisco, on 
Wednesday, the 20th day of September, in the year 
of our Lord one thousand nine hundred and forty- 
four. 
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Present: the Honorable Michael J. Roche, Dis- 
trict Judge. 


[‘Litle of Cause. ] 
TRIAL RESUMED 


The parties hereto being present as heretofore, 
the further trial of this case was this day resumed. 
Fred Lohse and Walter Packard were sworn and 
each testified on behalf of the defendant. Mr. Moore 
introduced in evidence and filed Defendant’s Ex- 
hibits M, O, T, U, V and Y, and offered certain ex- 
hibits which were marked Defendant’s Exhibits N, 
P, Q, R, S, W and X for identification. Leo An- 
derson was sworn and testified on behalf of the 
plaintiff. Mr. Naus offered a certain exhibit which 
was marked Plaintiffs’ Exhibit No. 17 for identifi- 
eation. It Is Ordered that this case be continued to 
September 21, 1944, for further trial. [81] 


District Court of the United States, Northern 
District of California, Southern Division 


At a Stated Term of the Southern Division of the 
United States District Court for the Northern Dis- 
trict of California, held at the Court Room thereof, 
in the City and County of San Francisco, on Thurs- 
day, the 21st day of September, in the year of our 
Lord one thousand nine hundred and forty-four. 


Present: the Honorable Michael J. Roche, Dis- 
trict Judge. 
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[Title of Cause. ] 


TRIAL RESUMED 
ORDERED BRIEFS FILED 


The parties hereto being present as heretofore, 
the further trial of this case was this day resumed. 
Walter Packard was recalled and gave further tes- 
timony on behalf of the defendant. Mr. Moore in- 
troduced in evidence and filed Defendant’s Exhibit 
N-1 and offered a certain exhibit which was marked 
Defendant’s Exhibit Z for identification, and the 
defendant rested. Max Miller was sworn and tes- 
tified on behalf of the plaintiffs in rebuttal. F. T. 
Twining and Wm. Lewis were recalled and gave 
further testimony on behalf of the plaintiffs and 
both sides rested. It is Ordered that briefs be filed 
in 15, 15 and 15 days. Further Ordered that this 
ease be continued to November 7, 1944, for further 
trial. [32] 


———$—$ 


District Court of the United States, Northern 
District of California, Southern Division 


At a Stated Term of the Southern Division of the 
United States District Court for the Northern Dis- 
trict of California, held at the Court Room thereof, 
in the City and County of San Francisco, on Mon- 
day, the 6th day of November, in the vear of our 
Lord one thousand nine hundred and forty-four. 


Present: the Honorable A. F. St. Sure, District 
Judge. 
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[Title of Cause. ] 
ORDER SUBMITTING CASE 
On motion of Geo. Naus, Esq., on behalf of the 
plaintiff, it is Ordered that this case stand sub- 
mitted. [33] 


District Court of the United States, Northern 
District of California, Southern Division 


At a Stated Term of the District Court of the 
United States for the Northern District of Cali- 
fornia, Southern Division, held at the Court Room 
thereof, in the City and County of San Francisco, 
on Tuesday, the 28th day of November, in the year 
of our Lord one thousand nine hundred and forty- 
four. 


Present: the Honorable Michael J. Roche, Dis- 
trict Judge. 


[Title of Cause. ] 


JUDGMENT ORDERED—INJUNCTION 
DENIED 


It is Ordered that judgment be entered herein 
in favor of the plaintiffs and against the defendant 
in the sum of $9,903.84, together with costs, upon 
findings of fact and conclusions of law. It is fur- 
ther Ordered that the application for injunction 
be and the same is hereby denied without preju- 
dice. [34] 
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District Court of the United States, Northern 
District of California, Southern Division 


At a Stated Term of the District Court of the 
United States for the Northern District of Cali- 
fornia, Southern Division, held at the Court Room 
thereof, in the City and County of San Francisco, 
on Tuesday, the 12th day of December, in the year 
of our Lord one thousand nine hundred and forty- 
four. 


Present: the Honorable Michael J. Roche, Dis- 
triet Judge. 


[Title of Cause. ] 


DEFENDANT’S PROPOSED AMENDMEND- 
MENTS TO FINDINGS OF FACT, ete. 
OVERRULED—JUDGMENT ENTERED 


It is Ordered that the defendant’s proposed 
amendments to the findings of fact and conclusions 
of law be overruled, and that a judgment be filed 
and entered in favor of the plaintiffs and against 
the defendant in the sum of $9,903.84, with costs, 
in accordance with the findings of fact and conclu- 
sions of law this day filed. [35] 


[Title of District Court and Cause. ] 
FINDINGS OF FACT 


The Court finds the following to be the facts: 

I. Continuously from a date prior to the com- 
mencement of this action (a) the plaintiffs have 
been citizens of the State of California, and (b) de- 
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fendant has been a corporation incorporated under 
the laws of the State of Delaware. The matter in 
controversy exceeds, exclusive of interest and costs, 
the sum of $3,000.00. 

II. Plaintiffs are the owners of the real property 
deseribed in paragraph 2 of their complaint and it 
consists of a ranch of approximately 56 acres, of 
which 44 acres comprise an apricot orchard which 
has been in full commercial bearing since approxi- 
mately the vear 1922, The exterior boundary of said 
orchard [36] nearest the stacks hereinafter men- 
tioned is approximately half a mile therefrom and 
the farthest exterior boundary is approximately one 
mile from said stacks. 

Jil. In the Natividad district, in Monterey 
County, California, the defendant has operated con- 
tinuously since August 4, 1942, a dolomite quarry 
and caleine plant, the latter consisting of two ro- 
tary kilns in which crushed dolomite ore from said 
quarry is caleined at a temperature sufficiently high 
to expel from said ore the carbon dioxide therein, 
which is expelled in the form of a stream of hot 
gas into the atmosphere through two stacks, one 
to each of said kilns. Said stream of gas carries with 
it into the atmosphere extremely fine particles, i.e., 
dust. from said crushed ore. From the commence- 
ment of the operation, as aforesaid, in August, 1942, 
until a vear thereafter. in August, 1943, said dust 
was discharged out of said stacks into the atmos- 
phere. at an average rate of approximately 22 tons 
daily. In August. 1943, defendant installed as 2 part 
of said operation a mechanism known as a Cottrell 
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precipitator, and since that installation the quan- 
tity of dust discharged from said stacks into the 
atmosphere has been reduced to a daily average 
of approximately 4 or 5 tons. 

IV. Said dust, after discharge into the atmos- 
phere, falls upon the ground and the vegetation 
thereon within a roughly circular area having a ra- 
dius of approximately 3 miles from said stacks. 

V. The dustfall, as aforesaid, was continuous 
upon said orchards of plaintiffs throughout the 
whole of the apricot blossoming time therein in the 
early part of the year 1943, and as a proximate re- 
sult thereof caused said apricot orchard to yield 
133.475 tons of apricots less than the yield would 
have been otherwise. Said apricots had a market 
value of $74.20 a ton, net after deduction of all har- 
vesting, packing, shipping and selling expenses; 
and the plaintiffs were therefore damaged by said 
dustfall in the amount of $9,903.84. [37] 

VI. The dustfall in said orchard has been adding 
the ingredients of dolomite ore to the soil of said 
orchard, cumulatively, but the evidence does not 
show that either the soil or the trees of said orchard 
are, or have been, injured thereby thus far. The 
end product of the operations of defendant is metal- 
lic magnesium, a war material. Injunctive relief 
should not be granted at the present time. 


CONCLUSIONS OF LAW 


1. An injunction should be denied, without preju- 
dice: 
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». Plaintiffs should have and recover the sum 
of $9,903.84 of and from defendant, with costs of 
suit taxed in the sum of $428.50. 


Dated December 12th, 1944. 
MICHAEL J. ROCHE 
United States District Judge. 


(Acknowledgement of Receipt of Copy) 
[Endorsed]: Filed Dee. 12, 1944. [38] 


In the District Court of the United States in and 
for the Northern District of California, South- 
ern Division. 

No. 22983-R 


B. PISTA and MARIJA PISTA, 
Plaintiffs, 
vs. 


THE PERMANENTE METALS CORPORA- 
TION, a corporation, 
Defendant. 
JUDGMENT 


This matter having come on regularly for trial 
of the issues of fact raised by the complaint and 
answer, and the matter having been regularly tried 
on September 12, 13, 14, 15, 20 and 21, and regu- 
larly submitted for decision, and the Court having 
made and filed Findings of Fact and Conclusions of 
Law, and good cause appearing, it is 
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Adjudged : 

1. That an injunction is hereby denied, without 
prejudice. 

2. That plaintiffs have an recover of and from 
defend- [39] ant the sum of $9,903.84, with costs of 
suit taxed in the sum of $428.50. 


Dated December 12th, 1944. 
MICHAEL J. ROCHE 
United States District Judge. 


(Acknowledgement of Receipt of Copy) 
[Endorsed]: Filed Dec. 12, 1944. [40] 


[Title of District Court and Cause. ] 
NOTICE OF INTENTION TO MOVE 
FOR A NEW TRIAL 


To B. Pista and Marie Pista, plaintiffs and to 
George M. Naus, Bardin & Harrington, their 
attorneys: 


You and each of you will please take notice that 
the defendant intends to move the above entitled 
court to vacate and set aside the decision of the 
court rendered in the above entitled action and to 
grant a new trial of said cause, upon the following 
grounds, materially affecting the substantial rights 
of the defendant, to-wit: 


[. 
Iixeessive damages appearing to have been given 
under the influence of passion or prejudice; [41] 
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I. 

Insufficiency of the evidence to justify the de- 
cision of the court in that no material evidence pro- 
duced justifies a decision of the court relative to 
the damages. That all the evidence which was pro- 
duced was mere opinion, surmise and conjecture 
and does not justify the decision of the court rela- 
tive to damages; 

0b 

Error im law occurring at the trial and excepted 
to by the defendant ; 

IV. 

The decision is against law in that the evidence 
which was given and the statements of the court 
show that an injunction was denied for the reason 
as stated by the court that there 1s no evidence that 
after the installation of a dust precipitator, that the 
orchard of the plaintiff was in any way injured 
after such installation. That the findings of fact as 
signed by the court are not based upon such lack 
of evidence, but are contrary to the evidence and 
earry the inference that said injunction was denied 
due to the fact that the dolomite plant of the de- 
fendants was being used in an essential war indus- 
try; and 

Vv. 

Error of law in that the finding of the court from 
which the injunction was denied is contrary to the 
evidence. 
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Dated: December 21, 1944. 
THELEN, MARRIN, JOHN- 
SON & BRIDGES 
COURTNEY L. MOORE 
Attorneys for Defendant 


(Acknowledgment of Receipt of Copy.) 
[Endorsed]: Filed Dec. 21, 1944. [42] 


[Title of District Court and Cause.] 


NOTICE OF MOTION HEREIN TO MOVE 
FOR NEW TRIAL 


To B. Pista and Marie Pista, plaintiffs and to 
George M. Naus, Bardin & Harrington, their 
attorneys: 


The defendant in the above entitled action hav- 
ing herewith filed his notice of intention to move 
for a new trial, herebv gives notice that said de- 
fendant will move the above entitled court on Tues- 
day, January 2, 1945 for a new trial, and also will 
move the above entitled court that the judgment be 
opened and a new decision be rendered by striking 
out paragraph VI of said findings and inserting in 
lieu thereof the following: 

VI. That after the installation of the mechanism 
known as the Cottrell Precipitator, and which pre- 
cipitator was in operation during the 1944 crop sea- 
son, the plaintiff had the second largest crop in the 
history of his orchard, namely, 450 tons; that said 
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fruit for the year 1944, with the Cottrell [43] Pre- 
cipitator in operation, was not injured or damaged 
by any dust deposit on the fruit, on the trees, or on 
the ground: and the evidence does not show either 
the soil or the trees of said orchard are or have been 
injured thereby so far. 
Dated: December 21, 1944. 
THELEN, MARRIN, JOHN- 
SON & BRIDGES 
COURTNEY L. MOORE 
Attorneys for Defendant 


(Acknowledgment of Receipt of Copy.) 
[Endorsed]: Filed Dec. 21, 1944. [44] 


District Court of the United States, Northern 
District of California, Southern Division 

At a Stated Term of the District Court of the 
United States for the Northern Division of Cali- 
fornia, Southern Division, held at the Court Room 
thereof, in the City and County of San Francisco, 
on Tuesday, the 2nd day of January, in the vear of 
our Lord one thousand nine hundred and forty-five. 


Present: the Honorable Michael J. Roche, Dis- 
trict Judge. 


[Title of Cause. ] 


MOTION FOR NEW TRIAL DENIED—10 DAY 
STAY OF EXECUTION ON JUDGMENT 


This case came on regularly this day for hearing 


38 The Permanente Metals Corporation 


of motion for a new trial. After hearing the argu- 
ments of Courtney Moore, Esq., on behalf of the 
defendant, and George Naus, Esq., on behalf of the 
plaintiff, it is Ordered that said motion be denied. 
On motion of Mr. Moore, and with the consent of 
Mr. Naus, it is Ordered that the defendant may 
have a ten-day stay of execution on the judgment. 


[Title of District Court and Cause. ] 
ORDER 


The defendant having duly moved for an amend- 
ment of the findings and for a new trial, and the 
two motions having come on regularly for hearing, 
and good cause appearing, it is 

Ordered : 

1. The motion for a new trial is denied. 

2. The motion to amend the findings is granted 
by striking out present paragraph VI thereof and 
inserting in lieu thereof the following: 

“VI. That after the installation of the mech- 
anism known as the Cottrell Precipitator, and 
which precipitator was in operation during the 
1944 crop season, the plaintiff had the second 
largest crop in the history of his [46] orchard, 
namely, 450 tons; that said fruit for the year 
1944, with the Cottrell Precipitator in opera- 
tion, was not injured or damaged by and dust 
deposit on the fruit, on the trees, or on the 
ground; and the evidence does not show either 
the soil or the trees of said orchard are or have 
been injured thereby so far.’’ 
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Dated January 2, 1945. 
MICHAEL J. ROCHE 
United States District Judge 
Approved as to form: 
GEO. M. NAUS 
Attorney for Plaintiffs 
COURTNEY L. MOORE 
Attorney for Defendant 


[Endorsed]: Filed Jan. 4, 1945. [47] 


[Title of District Court and Cause.] 
NOTICE OF APPEAL 


To the Clerk of the Above Entitled Comt: 

You will please take notice, and notice is hereby 
given, that the above named defendant, The Per- 
manente Metals Corporation, a corporation, appeals 
to the United States Cirenit Court of Appeals, for 
the Ninth Cirenit, from the following part of that 
certain judgment rendered in said District Court 
of the United States in and for the Northern Dis- 
trict of California, Southern Division, in the above 
entitled cause on the 12th day of December, 1944, 
in favor of the above named plaintiffs and against 
the above named defendant, to-wit: That portion 
of the judgment whereby and wherein it was ad- 
judged that plaintiffs have and recover of and from 
the defendant the sum of $9,903.84, [48] with costs 
of suit taxed in the sum of $428.50. 
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Dated: January 10th, 1945. 
MAX THELEN 
THOMAS K. McCARTHY 
COURTNEY L. MOORE 
THELEN, MARRIN, JOHN- 
SON & BRIDGES 
Attorneys for Defendant and 
Appellant 


[Endorsed]: Filed Jan. 11, 1945. [49] 


[Title of District Court and Cause. ] 


APPELLANT’S DESIGNATION OF 
THE RECORD 


Appellant, The Permanente Metals Corporation, 
having appealed from a portion of the judgment 
rendered in the above-entitled action, hereby des- 
ignates the following portions of the record, pro- 
ceedings and evidence to be contained in the record 
on appeal in this action: 

1. The record on removal from the Superior 
Court of the State of California, in and for the 
County of Monterey. 

2. The answer of defendant to the complaint. 

3. The reporter’s transcript (original). 

4. All minutes made by the Clerk. 

5. The findings of fact and conclusions of law. 

6. The judgment. 

7. The notice of mtention to move for a new 
trial, [50] 


us. B. Pista and Marie Pista Al 


8. The notice of motion to move for a new trial. 

9. The order on motion for new trial. 

10. The notice of appeal. 

1l. The statement of points on which appellant 
intends to rely. 

12. Order for transmission of original exhibits. 

13. This designation of the record. 


Dated, February 8, 1945. 
THELEN, MARRIN, JOHN- 
SON & BRIDGES 
COURTNEY L. MOORE 
Atorneys for Defendant and 
Appellant 


(Acknowledgement of Receipt of Copy) 
[Endorsed]: Filed Feb. 8, 1945. [51] 


[Title of District Court and Cause. ] 


SLATEMENT OF POINTS OF APPELLANT, 
THE PERMANENTE METALS CORPORA- 
TION 


The points upon whieh appellant intends to rely 
on this appeal are as follows: 

1. The evidence does not support that portion of 
the judgment awarding monetary damages in favor 
of plaintiffs and against defendant. 

2. The Court erred in finding that dust from de- 
fendant’s operations caused damage to plaintiffs’ 
1943 apricot crop. 
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hibits received or marked at the trial of this action 
should be inspected by the appellate court and sent 
to the appellate court in lieu of copies pursuant to- 
Rule 75(i) of the Rules of Civil Procedure, it is 
Ordered that the Clerk of this District Court 
forward said exhibits to the Clerk of the United 
States Circuit Court of Appeals, [55] Ninth Cir- 
cuit, to be held by the latter clerk for the use of the 
appellate court until the decision of the appellate 
court on the appeal from the judgment taken by 
the defendant. 
MICHAEL J. ROCHE 
United States District Judge 
By consent: 
G. E. NAUS 
BARDIN & HARRINGTON 
Attorneys for Plaintiffs. 
THELEN, MARRIN, JOHN- 
SON & BRIDGES 
COURTNEY L. MOORE 
Attorneys for Defendant. 


[Endorsed]: Filed Feb. 9, 1945. [56] 


[Title of Court and Cause. ] 
ORDER EXTENDING TIME TO DOCKET 


Good cause appearing therefor, it is hereby Or- 
dered that the Appellants heremm may have to and 
including March 31, 1945, to file the Record on Ap- 
peal in the United States Circuit Court of Appeals 
in and for the Ninth Circuit. 
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Dated: February 20, 1945. 
MICHAEL J. ROCHE 
United States District Judge. 


[Endorsed]: Filed Feb. 20, 1945. [57] 


District Court of the United States 
Northern District of California 


CERTIFICATE OF CLERK TO TRANSCRIPT 
OF RECORD ON APPEAL 


I, C. W. Calbreath, Clerk of the District Court 
of the United States, for the Northern District of 
California, do hereby certify that the foregoing 57 
pages, numbered from 1 to 57, inclusive, contain a 
full, true. and correct transcript of the records and 
proceedings in the case of B. Pista and Marie Pista, 
Plaintiffs. vs. The Permanente Metals Corporation, 
a corporation, Defendants, No. 22983 R. as the same 
now remain on file and of record in my office. 

I further certify that the cost of preparing and 
certifying the foregoing transcript of record on ap- 
peal is the sum of 26.95 and that the said amount 
has been paid to me by the Attorney for the appel- 
lant herein. 


In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court at 
San Francisco, California, this 22nd dav of Mareh 
A. D. 1945. 

[Seal] C. W, CALBREATH, 

Clerk 
By E. VAN BUREN 
Deputy Clerk 
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In the Southern Division of the United States 
District Court, in and for the Northern 
District of California 


No. 22983-R, 


B. PISTA and MARIE PISTA, 


Plaintiffs, 
Vs. 


THE PERMANENTE METALS CORPORA- 
TION. a corporation, 
Defendant. 


Tuesday, September 12, 1944 
Before: Hon. Michael J. Roche, Judge. 


Counsel Appearing: 


For Plaintiffs: Messrs. Bardin and Harring- 
ton, by J. T. Harrington, Esq., and George 
M. Naus, Esq. 


For Defendant: Courtney L. Moore, Esq., and 
Thomas K. McCarthy, Esq. 


Mr. Naus: If the Court please, in this suit, 
brought by the Pistas against the Permanente 
Metals Corporation, the plaintiff owned an orchard. 
The location will be given in the evidence. It is 
not far from Salinas. It is within, roughly, a half 
mile in distance from the plant of The Permanente 
Corpora- [1*] tion down there that has to do with 
the quarrying of ore. I think it is called domite, 


*Page numbering appearing at top of page of original certified 
Transcript. 
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and then processing it, and ending up with dust 
coming out in the atmosphere at a considerable 
height from the stacks, there, and being carried by 
the atmosphere to the orchard, and being deposited 
in the orchard, on the leaves, and so on. The relief 
asked is the damage to the crop or crops already 
done, and for an injunction against the continuance 
of the acts complained of. 

The complaint sought a temporary and perma- 
nent injunction, but after a conference with the 
plaintiff and his personal attorney, Mr. Harrington. 
of Salinas, who is here, we concluded not to press 
the application for a temporary injunction, because 
our information was that this plant has engaged 
in some activity—not entirely clear to me, and I 
am not pressing now to find out—but some activity 
having to do with the war effort, and we concluded 
to wait until the final hearing. which is on at this 
time. 

Lf will ask that the Clerk mark a couple of docn- 
ments as to which there is no controversy here and 
designed primarily to give the location of things. 
First is a diagram to scale showing the outer boun- 
daries of the Pista orchard, compass direction, and 
the distance from the Permanente plant. I have 
an extra copy of that. if vou would like to take 
it along, Mr. Moore. He has only seen it this morn- 
ing, and if he finds any corrections in it. they mav 
be brought to our attention at anv [2] time, vour 
Honor. 

Mr. Moore: We have no objection. subject to 
that understanding. your Honor. 
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Mr. Naus: Subject to his correction. 
(The diagram was marked Plaintiff’s Exhibit 
1 in evidence.) 


Mr. Moore: Pardon me. I do not like to inter- 
rupt you, but it might clarify things. Who drew 
this map? 

Mr. Naus: My. Harrington, who drew the map? 

Mr. Harrington: The Monterey County survey- 
ors. 

Mr. Naus: What data was it drawn from? 

Mr. Harrington: From the photograph that you 
have in your hand, the original. 

Mr. Moore: There are no measurements of dis- 
tance on here, are there? 

Mr. Naus: No, simply a scale alongside the com- 
pass direction. It would have to be sealed. The 
pleadings, themselves, admit, if the Court please, 
that the orchard was within a half mile of the 
plant, but I feel it would be difficult to follow some 
of the witnesses unless we have something graphic 
before us. 

Next, I have in my hand, through the courtesy 
of counsel, Mr. Moore, one of the airplane photos 
of the neighborhood. Your Honor is familiar gen- 
erally with the series of airplane pictures taken 
around the country. This is one that hits on that 
spot, and there is some writing on here in purple 
or violet ink, pre- [3] sumably put on by defense 
counsel, or someone connected with them, all of 
which we accept, because they are simply identifi- 
cations of places. I will ask that the clerk mark 
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this next in order. And down in here at the part 
marked ‘‘Plant Area’’ is where the stacks are. The 
Pista orchard is not shown in full on here because 
the photograph does not extend far enough for- 
ward, but it shows one little point at the edge of 
it and gives the location, which, compared to the 
other diagram, will place it for you. 

(The photograph was marked Plaintiff’s Ex- 

hibit 2 in evidence.) 


Mr. Naus: I will call a witness in a moment, 
but before doing that I will say that we expect the 
evidence to show, and we believe the fact to be, that 
the dust coming from these stacks was far greater 
in volume with relation to what would be called 
the 1943 crop of apricots than it was for the 1944 
crop of apricots. We do not concede that no dam- 
age at all was done to the 1944 crop, but we have 
concluded to make no effort to prove anv damage 
in dollars to the 1944 crop, and our proof of dam- 
ages in dollars will be with respect to the 19438 
crop. I will call Mr. Pista. 


B. PISTA, 
called as a witness by plaintiff; sworn. 
The Clerk: Q. Will you state your name? [4] 
A. I don’t talk English. 
The Court: He wants to know your name. 
Direct Examination 
Mr. Naus: Q. Your name is B. Pista, one of 


the plaintiffs, is that correct? 
~ 5. Pista@yes. 
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(Testimony of B. Pista.) 

Q. Now, Myr. Pista, this apricot orchard hart is 
near the Permanente plant, you have been the owner 
and in possession of that orchard and running it 


for a great many years, haven’t you? A. Yes. 
Q. How many acres do you own there, alto- 
gether? A. Sixty-six. 
Q. Sixty-six or fifty-six ? A. Fifty-six. 


Q. Fifty-six acres. Of those fifty-six acres, 
some of them have been planted for some years to 
apricots, haven’t them? Just say ‘‘Yes”’ or ‘‘No.”’ 
Yes. 

How many acres are in apricots? 

44 aeres. 

What are the other twelve acres in? 

Hight acres of apples. 

Eight acres of apples? A. Yes. 

That leaves four acres. What are those four 
aeres in? 


OOPOPOoS 


A. Well, building and creek about four acres. 
Q. This map shows a creek called Gabilan Creek 
that goes the length of vour property. The space 
taken up by that creek and by your building on 
the property takes up, altogether, about four acres, 
is that correct? A. Yes. 
Q. Those 44-acres of apricot trees were set out 
or ae when? [5] 
Planted, some of them, 1911. 
In the year 1911? A. Yes. 
You say some of them? 
Most of them. 


ee 
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(Testimony of B. Pista.) 

Q. When were the rest of them planted? 

A. 1916. 

Q. In other words, the 44 acres of apricots were 
planted from the vear 1911 to the year 1916 com- 
pletely ? Ae Sees: 

Q. How long did it take the trees after planting 
or setting out to come into commercial bearing? 

A. Up to six or seven years, start to come in full. 

Q. I take it within six or seven years after the 
year 1916 those 44 acres of apricots have been in 
full commercial bearing? A. Yes, ves. 

Q. During the years that those trees have been 
in full bearing, which would be apparently from 
1922 or 1923, from then up to the year 1943, what 
is the smallest tonnage of apricots that vou have 
gotten off of them in any one year, and what is the 
largest tonnage? 

Mr. Moore: I think we ought to have something 
more definite than that, your Honor. It is prelimi- 
nary, I suppose. 

Mr. Naus: I do not know how it could be more 
definite. I am trying to find the minimum and 
maximum volumes of an apricot orchard over a 
period of twenty years. 

The Court: Develop it on cross-examination. 

A. The smallest crop, about 119 tons and the 
biggest crop 450. [6] 

Mr. Naus: Q. Before 1943? 

A. It was 119 least crop there. 

Q. The smallest? 
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(Testimony of B. Pista.) 

A. Yes. The biggest crop of all was 450 tons. 

Mr. Moore: I didn’t get that. 

Mr. Naus: His answer, Mr. Moore, as I under- 
stand it, was in the period I asked about 

The Court: You are slighting the reporter. Let 
him read the answer. 

(Answer read.) 


Mr. Naus: Q. What time of the year does that 
apricot orchard come into blossom? 

A. Well, it comes some years ten days late, some 
years it come early ten days. 

Q. I know, but what month of the year? 

A. From 25th February to about the 3rd March. 

Q. During the blossom time in the year 1943 
state whether or not any dust from the Permanente 
plant was falling on your apricot orchard? 

A. Yes, all covered with white, white dust from 
the mine. 


Mr. Naus: I will ask another witness I am going 
to call, Mr. Twining, to produce a box of samples, 
if your Honor please. 

Will you mark this for identification, this cigar 
box contents ? 

(The cigar box contents were marked Plain- 
tiff’s Exhibit 3 For Identification. ) 


Mr. Naus: Q. -Mr. Pista, do you remember 
sending a cigar box with leaves in it over to Mr. 
Twining, at Fresno, at some [7] time? 

A. Yes, I did. 
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(Testimony of B. Pista.) 

Q. Does that look like what you sent over to 
lnm’ Mr. Twining has just given it to me. 

A. Yes. 

Q. Where were the leaves in that box gotten by 
you, and when? Where did you get those leaves, 
and when? A. Where I got them? 

Ge Ves. 

A. On the ranch—I forget what day. 

Q@. What month? What year? 

A. Oh, 1942—1943. 

Mr. Moore: What year? 

Mr. Naus: He said 1942-1943. 

The Witness: No, 1948. 

Mr. Naus: Q. When you said the ranch, what. 
ranch did you mean, your own? 

ma) My ranch. 

Q. As you go through there, what looks like 
something white or dust on those leaves 

A. I pick them from trees like that. 

Q. Justa minute. You see what looks like white 
dust in there. Where did that dust come from? 

A. It come from—I can’t explain—from the 
Kaiser plant, but I can’t explain very good. 

The Court: He has some difficulty. 

Mr. Naus: Q. You mean from the Permanente 


Corporation plant? A. Yes. 
@. There is a quarry there as well as a plant, 
isn’t there? A. Yes. 


Q. You m@an that is where it came from, those 
places? A. Yes, I see it with my eyes. 
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(Testimony of B. Pista.) 

Q. State over how long a period dust from that 
place has been [8] coming over onto your apricot 
orchard, beginning when and running until when? 

A. When they built it, right away started to 
come on my ranch. 

Q. The judge doesn’t know when they built it. 

A. 1942. 

Q. Do you remember about when in 1942 it 
started, as best you can recall? 

A. They started in the springtime, I think, you 
know, and they finished sometime in August. 

The Court: Q. They started sometime in the 
spring and finished in August; is that what you 
said? 

A. Yes. Well, to the best of my memory. 

Mr. Naus: Q. Tell me this: Had you harvested 
the crop of apricots from your orchard in the year 
1942 before or after the dust started coming over? 
A. I harvested before they came 1942. 

Q. So you had the 1942 crop of apricots off 
before the dust started ? A. Yes. 

Q. Has the dust ever stopped coming onto vour 
orchard from the time the plant started to operate? 

A. Yes. 

Q. When? 

A. They started right away, really started when 
they started to run it. It came right away. 

Q. That is not what I asked. My question is, 
from the time the dust started coming over onto 
your orchard has it ever stopped coming since? 
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(Testimony of B. Pista.) 

A. Never stopped. All the time, you know. 

Q. And through the vear, through the season, 
how often are you out to that area—you, person- 
ally? How often do you go out there and see what 
is going on? 

Well, I go two or three times [9] a week. 
You live where? 

I live Watsonville. 

How near Salinas is this apricot orchard? 
Well, when I pick 
. No, I say how near Salinas is the apricot 
orchard ? 

The Court: Q. How far? 

A. Qh, 18 miles. 

Mr. Naus: Q. In the year 1943 how many tons 
of apricots did you harvest and sell? 

A. 1943 

Q. 1943. A. 27 tons. 

Q. What was the condition of the fruit? Was 
it clean fruit? Was there dust on it, or describe it 


OrOror 


to the court. A. All white like snow. 
Q. White from what? Where did the white 
come from? A. From that plant. 


Q. Since you harvested the 1943 crop has the 
amount of dust that comes from that plant been 
more or has it been less? 

A. No, it keeps steady the same. 

@. Is there as much dust on the 1944 crop 
as—— A. No, no. 

Mr. Moore: I object to counsel leading the wit- 
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(Testimony of B. Pista.) 

ness. He said ‘Just the same.’’ Counsel is now 
asking questions of a highly leading nature, your 
Honor. 

Mr. Naus: I have not put the question yet. May 
I put the question? 

Mr. Moore: From the part stated it was evident 
it was leading. [10] 

Mr. Naus: The Court says I may now finish 
the question, Mr. Moore. 

The Court: There is a difficult situation. Both 
sides recognize it. He has some difficulty following 
the questions. 

Mr. Naus: I am not seeking to lead him; I am 
seeking to get along with the situation as_ best 
T ean. 

The Court: Proceed. 

Mr. Naus: I will put it this way, Mr. Pista: 

Q. Was there more dust or less dust, or the same 
amount of dust on the apricots in 1944 as there 
was in 1943? A. Oh, 1943 three times more. 

Q. Have you or not since your orchard has been 
in bearing there, sold apricots on the open market 
every year? A. Yes. 

Q. Have you or not been familiar with the price 
that apricots from your orchard would bring on. 
the open market through all those years? Just say 
““Yes’” or “No,” please. 

The Court: Q. Do you understand the ques- 
tion? 

A. No. 

Mr. Naus: Then I will put it again. 
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(Testimony of b. Pista.) 

Q. Have vou kept in touch with the market 
where apricots are sold?) Have you kept in touch 
with it through the years, so that each year you 
knew the price your apricots would bring? 

A. The price depends on the crop. Sometimes 
get more price, some years less. 

Q. I just want to know if vou have been in 
touch with it. ‘“Yes’’ or “‘No.”* GHawe you been 
in touch with it so that vou knew what [11] the 
market was each vear? A. Yes. 

Q. What time of the vear do the apricots get 
ripe so they can be picked off the trees and shipped 
and sold? What month of the vear? 

A. Some vears start before ten days. This vear 
it was later than ten days. 

Q. What month of the vear? 

A. It would be started first of July. One year 
the 27th of June. This year started the 9th of 
July, you know, some fifteen days difference. 

Q. How long does the picking of the fruit con- 
tinue? How long does it take to pick the whole 
crop each year? A. About six weeks. 

Q. In the year 1943, in the months of July and 
August, 1943, when the crop was being picked, what 
would be the price of apricots from your orchard 
in the market if there had been no dust? 

Mr. Moore: Just a moment. I think that ques- 
tion is argumentative and assuming a lot of facts. 
that there was any change in the price of apricots 
due to dust. 
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(Testimony of B. Pista.) 

Mr. Naus: I have not assumed that one way or 
the other. I have tried to find what the state of 
the market was. 

The Court: I know what you are trying to find, 
but if the reporter reads that question I am quite 
sure you will withdraw it. Read the question. 

Mr. Naus: Will vour Honor indicate to me why 
you wish me to? [12] 

The Court: Read the question. 

(Question read. ) 


The Court: I do not see how it is possible to 
answer that. 

Mr. Naus: Pardon me? 

The Court: There was dust. 

Mr. Naus: I know, but then there was dust 

The Court: If there wasn’t dust, could he de- 
termine? 


Mr. Naus: Here is a man who is familiar with 
the market. He knows what it is. 

The Court: You will have to develop the facets, 
whatever they are. 

Mr. Naus: My question is only to find out what 
the market was for apricots affected by dust. 

The Court: Read that question again. It may be. 

(Question re-read.) 


If there had been no dust—I can’t follow it. 

Mr. Naus: If there had been no dust on the 
apricots. We want to show what the market was 
for undamaged apricots. 


vs. B. Pista and Marie Pista 59 


CRestimony of 1b. Pista.) 

Mr. Moore: I think there is a way to establish 
that. They go in grades and all sorts of things. 
There are State reports and various other ways of 
showing what the prices of apricots were, but to 


ask him what he considered the price 

The Court: My task is simpler. If he ean 
answer it, he may answer it. I am attempting to 
follow it. That was my point. [13] 

Mi. Naus: I will reframe the question, then, to 
clear up the situation. 

Q. At what price or prices were efesh apricots 
being bought and sold in the market in the months 
of July and August, 1943? 

Mr. Moore: Just a minute, please. You say in 
the market. Do vou mean at Salinas, or where? 
I think the question is indefinite. 

Mr. Naus: Is that an objection? 

Mr. Moore: It is an objection. I object to the 
question as being indefinite. Fix the market? Are 
you referring to San Francisco, Los Angeles, or 
where ? 

The Court: Read the question. 

(Question read.) 


The Court: If he knows he may answer. 

A. Well, they sold, you know, San Francisco— 
they sold 

The Court: You see, your question is being 
answered now, Mr. Moore. Go on. 

The Witness: They sold in San Francisco $2 
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(Testimony of B. Pista.) 
and $1.90 a box. Los Angeles sold some 10, some 
1214, some 13, and some dumping—no good because 
of the dust. 
Mr. Naus: Will you read that answer, Mr. Re- 
porter ? 
(Answer read. ) 


Mr. Naus: Q. $2 and $1.90 a box in San Fran- 
cisco ? 

A. Yes. 

Q. I would like to follow that up. In San Fran- 
cisco are apricots bought and sold by the box or by 


the pound ? A. By the box. [14] 
Q. That price of $2 or $1.90 is by the box, is 
that correct? A. Yes. 


Q. In Los Angeles are apricots bought or sold 
by the box or by the pound? 

A. By the pound. 

Q. And when you gave the figure of 10, 11 or 
12, or whatever it was, you meant dollars, pennies, 
or what? You mean cents per pound? 

A. Yes. 

The Court: He has some difficulty in following 
vou. 

Mr. Naus: Yes, [ understand. I am attempting 
to avoid leading him. I think this is a matter 
about which there ean be little dispute. 

Q. Mr. Pista, when vou say 10, 11 or 12 at Los 
Angeles, do you mean in Los Angeles apricots are 
bought or sold by the pound? A. Yes. 
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(Testimony of B. Pista.) 

Q. And you mean 10, 11, or 12 cents a pound, 
don’t you? A. Yes. 

Q. And when you say #2 or $1.90 in San Fran- 
cisco, You mean by the box, don’t you? 

A. In San Francisco, by the box. 

Q. How many pounds of apricots are there in 
a box? 

A. Oh. if vou fill them nice. you know, 27 
pounds. 

Q. 27 pounds in a box? A. Yes. 

Q. What are the kinds or items of expense you 
have to go to to get apricots off of a tree and get 
them either into the San Francisco or the Los An- 
geles market? There is picking and packing, isnt 
that so? Tell the judge what there is. There [15] 
is picking expense. is there? A. Yes. 

The Court: You will have to lead him somewhat. 
Go step by step. 

Mr. Naus: I will lead on this, because there 
won t be any dispute about it. 

Mr. Moore: May I make a suggestion? We took 
Mr. Pistas’ deposition and his son is in court. He 
is familiar with the figures. He kept the books. 

Mr. Naus: If the Court please. I will lead him 
through the obvious and I will discontinue at any 
time vour Honor directs me. 

Q. Mr. Pista. how much a ton in 1943 would 
it cost to pick the apricots off the trees? 

A. Jt cost me #25. 

©. $25 4 ton? A. Ye. 

Q. For picking? A. Yes. 
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Q. And then after you picked them you had to 
put them in a box to get them to the market. How 
much do the boxes cost you? 

A. Cost around $5, you know, sir. 

Q. #5 a box, $5 a ton, or $5 what? 


A. $5 a ton. 
Q. Then you have to do sorting. You have to 
buy the boxes. A. Oh, yes, the boxes buy. 


Q. That $5 a ton is for what? 

A. For sorting, cleaning them out. 

Q. How much a ton does it get you to get the 
boxes to put them in? 

A. It costs me about—the price around 18—ob, 
let me [16] see, 17 cents a box. 

Q. How much? 

A. Maybe cost thirteen and a half to fourteen 
dollars for boxes for a round ton. 

Q. Thirteen and a half to fourteen dollars a ton 


is what the boxes cost, themselves? A. Yes. 
(). And how much a ton does it cost to ship them 
to the market ? A. It costs $11. 


Q. $11 a ton. In the San Francisco and in the 
Los Angeles market you have to pay a commission 


man, don’t you, for making the sale? A. Yes. 
Q. How much do you pay him? How much does 
he cost ? A. Cost $15. 


Q. Is it $15 or 15 per cent? 
A. 15 per cent, that is right. 


Q. 15 per cent he charges commission for selling, 
is that right? A. Yes. 
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(Testimony of B. Pista.) 

Q. Mr. Pista, when do the trees bud? When 
do the buds come on the trees? 

A. Oh, they start in around 20th of February. 

Q. Is that the bud or the blossom? 

A. No, just open, vou know—some of them open, 
you know. 

The Court: Can you distinguish between bud 
and blossom? 

Mr. Naus: I think there is a distinction, but I 
had difficulty pursuing it with him, so I will discon- 
tinue it. I definitely there is a distinction, yes. 

Q. When the trees bud or blossom can vou, from 
your experience. looking them over. see whether 
there is going to be a hght [17] crop or a heary 
erop, Mr. Pista? A. Yes. 

Q. In vour opinion 

Mr. Moore: I do not like to object 

Mr. Naus: I have only started to ask the ques- 
tion. Yon can object when I have asked it. 

Mr. Moore: Perhaps I can bring it out on cross- 
examination, but in your previous question vou 
referred to bud or blossom. JI understand they are 
entirely different phenomena of nature. Budding 
and blossoming are not the same. 


Mr. Naus: His Honor asked me the same ques- 
tion and I told him JI thought there was a dis- 
tinction between them. but I would have difficulty 
pursuing it with this witness. I will pursue it with 
other witnesses. That there is a distinction there 
iS no question. 
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Q. If no dust had come over from that Perma- 
nente plant in the year 1943, Mr. Pista, what, from 
your experience and from what you saw about the 
trees that year, would have been the number of 
tons you could have harvested from the trees? 

Mr. Moore: I am going to object to that, your 
Honor. That question is highly objectionable, argu- 
mentative, and assuming facts that are not in 
evidence. How he could tell as an expert whether 
the cement dust caused a short crop or not, I do 
not know. He is not qualified as an expert in any 
way, shape, or form. 

I might make a short statement, your Honor, in 
connection [18] with that, so that your Honor can 
understand our position. The apricot crop in Cali- 
fornia in 19438 throughout the State was about 20 
to 25 per cent of normal caused, we expect to prove, 
by rains which cause the fungus or rot to kill the 
apricots. It rained, we are prepared to prove, in 
Monterey County, and throughout Monterey County 
there were short crops. To ask this man whether 
he had a short crop because of that cement dust 
I take it, your Honor, is going far beyond his ¢a- 
pacity. He cannot testify. He is not qualified in 
any way to prove what was the cause of a short 
crop in 1948. 

Mr. Naus: That is not the question that was put 
to him. 

Mr. Moore: I think it is. 

Mr. Naus: No, that is not the question that was 
put to him. 
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Also, which the proof will show, the orchard still 
has dust falling on it, and he had probably the 
largest crop he has ever had in the history of his 
orchard in 1944. In other words, our position is, 
due to inclement weather, this man had a short crop 
in 1943, and wants Permanente to pay for it. Now, 
to ask him to testify that his short crop was caused 
by cement dust, I submit, your Honor, he is not 
qualified or has not been qualified to testify on any 
such subject as that. 

Mr. Naus: That is not the question, if the Court 
please, and following up that other slur that he 
wants Permanente to pay for a short crop, that 
is not true. He wants Permanente to pay only for 
the damage done. They contend, apparently, [19] 
that the dust from those stacks benefitted the crop. 
I do not know the exact percentage of the vield of 
dust, but one of the counsel for the plaintiff, in 2 
conversation with Mr. Harrington, said that since 
the 1943 crop they have reduced the volume of dust 
about 97 per cent. We know they have reduced it. 
We can’t talk in terms of percentage, for we cannot 
walk in their plant, a war plant, and analyze those 
things. Counsel is reading something in that ques- 
tion that is not in the question. I ask to have the 
question read so that he can see the simple form 
in which it is stated, and ask vour Honor for a 
ruling. 

(Question read.) 


The Court: I will allow the question. It goes 
to the weight of the answer. 
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Mr. Naus: Will you answer? Does your Honor 
want me to restate it, or does your Honor want it 
repeated ? 

The Court: Reframe the question. 

Mr. Naus: Mr. Pista, in 1943 you testified that 
vou were down at the orchard two or three times 
a week, that you saw the orchard, you saw the 
condition; now, if no dust had come on your 
orchard, what do you estimate is the number of 
tons of apricots you should have harvested in 1943? 

Mr. Moore: So the record will show it, your 
Honor has already ruled, the question has been 
re-stated, and I will object to it as incompetent, 
irrelevant, and immaterial, assuming facts not in 
evidence. This man is not qualified to tes- [20] 
tify along that line. 

The Court: The objection is overruled. 

Mr. Moore: Note an exception. 

Mr. Naus: Q. Can you answer? 

A. If there was no dust from cement my figure 
would be from 200 to 250 tons. 

Q. From 200 to 250 tons? A. Yes. 

Q. In 1948, when the dust was there, were the 
27 tons that you harvested and shipped all that you 
were able to harvest and ship? 

A. Dhtatastall had. 

Mr. Naus: I might say, if the Court please, 
that from the books kept directly by young Mr. 
Pista, who can talk more freely, I will endeavor 
to show the prices at which it was actually sold 
rather than pursue it by this witness. 
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Q. By the way. in your operation of that 
orchard. in vour harvesting and shipping, do you 
try to sell vour apricots as dried apricots or as 
fresh fruit? 

A. I sell for best market. If they dry better 
I sell for dry. If it is better in the fresh market. 
I ship them in the market. 

The Court: There are some other matters I want 
to take up. It is time for adjournment. We will 
adjourn until two o'clock. 

(A recess was thereupon taken until 2:00 
o'clock p. m.) [21] 


Afternoon Session. 
September 12. 1944, 2:00 P.M. 


The Court: Proceed. 


B. PISTA. 
recalled: 
Cross-Examination 

Mr. Moore: Q. Mr. Pista. referrimg to these 
leaves produced here. can rou tell us the date on 
which vou gathered those leaves? 

A. No, I can't tell vou, but I picked them green. 

Q. 1945. was it? A. Yes. 

Q. Can vou tell us what month in 1943? 

A. No, I can't. 

Q. Was it in the spring. or the summer. or the 
fall? 
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A. Well, you know I picked them—they was in 
very bad shape. That is what I sent to the man 
in Fresno. 

Q. Did you pick them on the same day, or over 


& period? A. All on the same day. 
Q. When did you send them down to Mr. Twin- 
Ing? A. J don’t know. 


Q. Did vou write him a letter? 

A. I gave my son—he sent. 

Q. Have you any memorandum or note from 
which we can fix the time that you gathered these 
leaves? A. I don’t know. 

Mr. Naus: If it will help any, Doctor Twining 
tells me, according to my note, he received them 
on December 10, 1942. 

Mr. Moore: If that is correct, these were gath- 
ered in 1942 rather than in 1943, is that correct? 

Mr. Naus: So I understand. I did not ask Dr. 
Twining whether they all came at one time or not. 
That is my recollec- [22] tion. If you wish to sus- 
pend, I will put Dr. Twining on just for the two 
or three questions, as to what date he received them. 
If I were able to tell you I would. 

Mr. Moore: Is he here? 

Mr. Naus: He is here. 

Mr. Moore: I would like to have the date fixed, 
if I could. ; 

Mr. Naus: Will you come forward, Dr. Twin- 
ing? I will just ask him here and later he can be 
asked under oath with respect to the matter of dates 
merely. Doctor Twining, will you tell the Judge 


vs. B. Pista and Marve Pista 69 


(Testimony of B. Pista.) 

and Mr. Moore as best you can the dates you re- 
eeived the sample or samples of the leaves and the 
like from Mr. Pista? 

Dr. Twining: On a trip to Salinas, in talking 
to Mr. Pista, he said he had collected these leaves 
in the late fall of 1948. 

Mr. Naus: 1943? 

Dr. Twining: Yes, and they were sent to me 
along about the Ist of April this year. That 1s, 
this particular box. 

Mr. Naus: Had you received some earlier? 

Dr. Twining: I received some in December the 
year before. 

Mr. Naus: 1942? 

Dr. Twining: Yes. 

Mr. Naus: Is there anything else? 

Mr. Moore: Are they here. too? 

Dr. Twining: No. In fact, 1 did not know they 
were connected with any case. 

Mr. Naus: They were sent to the laboratory in 
Fresno? [23] 

Dr. Twining: Yes. 

Mr. Nans: Was that the date, December 10, 
1942, that you gave me yesterday, the first lot? 

Dr. Twining: The first lot. 

Mr. Moore: But these particular leaves were 
sent to vou in April of this vear? 

Dr. Twining: Yes. 

Mr. Naus: I had confused what he got in De- 
eember. 1942 with this cigar box. 
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The Court: Does that clear it up? 

Mr. Moore: Yes. 

Mr. Naus: Dr. Twining later took personally 
some samples out of the orchard, himself. 

Mr. Moore: Q. Mr. Pista, after hearing Mr. 
Twining, does that refresh your memory? Did you 
gather these leaves in the fall of 1943? 

Yes, the fall of 1948, you know. 

That was after the harvest? A. Yes. 
After the harvest of 1943? 

When I finished fruit, yes. 

Let me ask you, what trees did those par- 


OPFOD > 


ticular leaves come from? 

A. They came all through; some in the field, 
around the house, you know. 

Q. Did you mark any particular leaf as to what 
particular portion of the orchard it came from? 

A. No, I just picked these white leaves. 

Q. You went out, looked around, and picked out 
leaves that had [24] white on them, is that right? 

A. Yes. 

Q. Let me ask you, are these all leaves from 
apricot trees ? 

A. Some apricot trees, some fig, some apples, 
you know, just the same. Every tree is the same 
as apricots. 

@. Aren’t these lying on top fig leaves? 

A. This is apricots (indicating), this is figs, 
see? This one is figs. 

Q. And the fig trees are by the house? How 
many fig trees are there? 
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A. Just a couple of trees. 

Q. Mr. Pista, vou said on your direct exam- 
ination that vour crop had varied in the past from 
119 tons to 450 tons. Can you tell us what years 
those variations took place in? Take a period for 
five years back of 1943. Can you tell us what your 
crops were? 

A. Well, I don’t know. My son keep the books. 
I don’t know. T come in court with this, vou know. 
He’s got it in the books, my son. 

Q. When you testified here, did you testify from 
books, or did vou know what vour crop was in 
previous years? 

A. He told me we got a smaller crop in 1942 
and the biggest crop. 450. 

@ Tsn’t rt a fact that m 1937 vou had a crop 
of about 400 tons? Is’nt that correct? 

A. Yes, about 400, maybe more. 

The Court: What vear was that? 

Mr. Moore: 1937. 


1941 you had 248 tons, is that correct? 
Yes. 


Q. 1938 vou had 479 tons, didn’t you? 

A. Well. my son gave me—vou got it there. 

Q. Do you recollect? Are those figures correct? 
A. Yes, by the [25] books. 

@. 1939 vou had 138 tons, is that correct? 

A. Yes. 

Q. 1940 you had 118, or practically 119 tons? 
A. Yes. 

Q. 

A. 
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Q. 1942 you had 214 tons? A. Yes. 

Q. Now, can you tell us what the reason was 
that in 1940 you only had 119 tons where two years 
before you had practically 480 tons? What caused 
that short crop that year? 

A. Well, you know sometime trees in one year 
aren’t good, you know. That is the way we find it. 

Q. You remember you had a short crop in 1940, 
don’t you? 

A. Sure, my son told me from book. 

Q. I know but don’t you remember the orchard ? 

A. Well, I remember what they told me. 

Q. Don’t you remember of your own recollec- 
tion that in 1940 you had a short crop there? Don’t 
vou remember that? 

A. I remember—you know, you remember when 
you are in Salinas my son show you a book and 
show me at the same time. 

Mr. Moore: I do not like to repeat, your Hon- 
or, but I would like to ask this: 

Q. Don’t you know of your own knowledge that 
you had a short crop in 1940, aside from what your 
son told you? 

A. Well, best of my—maybe was rain or some- 
thing. 

Q. What was that answer? 

A. Maybe it was rain or something. Can’t get 
every year a big crop. [26] 

Q. Going back to 1940, do you remember 
Whether there was a rain that year? 
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A. 
Q. 
Q. 
A, 


Q. 


I don’t remember. 

You don’t remember? fk. No. 

Coming to 1943, was there a rain that vear? 
It was some rain, yes. 

When did that rain take place with respect 


to the blossoming of the fruit? 


A. 
Q. 
A, 
Q. 


Well, had rain but not so heavy, vou know. 
Did it rain while the fruit was in blossom? 
Yes, some. 

When did the fruit in 1948 start to blos- 


som? What date? 


A. 


A. 
Q. 
Q. 


Q 
A 
Q. 
A. 
Q 


Well, I guess around the Ist of February. 
The first of February ? 

Maybe, vou know. I don’t know. 

You spray down there, don’t vou? 

Yes. 

In 1943 did you spray your orchard? 

Yes. 

In the spring? x Yes. 

Was that at the time it was in blossom, or 


before, or after it was in blossom? 


_ 


Well, just started to go pink, you know— 


one blossom here, one blossom there, like that. 


Q. 
A. 
Q. 


Just when the blossming started yousprayed ? 
Yes. 
Did vou keep a memorandum of the date 


on which you sprayed? Have vou any memorandum 
to show what date vou sprayed that orchard ? 
A. I don’t know. Maybe it is in the book. 
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Mr. Moore: Is that information available, Mr. 
Naus? 

Mr. Naus: Mr. Moore, I told you from the 
very beginning cur books were available to you. 
You have mentioned them once. I told you you 
could have an accountant in. You know that Mr. 
[27] Pista is here and, so far as I know, he has 
brought his books with him. They are available. 

Mr. Moore: What I am trying to find out, if 
T can, is the date the spraying took place. Is there 
a record of the date that you sprayed that orchard? 

Mr. Naus: I will call young Mr. Pista and you 
can get the date directly, if you want. 

Mr. Moore: I would lke to get the date, ves. 

Mr. Naus: Mr. Pista, if you can give any dates 
to Mr. Moore that he desires, give them. 

Mr. Pista: I can give the approximate date. 

Mr. Moore: I ean’t get it from this witness. 

Mr. Naus: I do not think vou could get it from 
your own memory if you were down there unless 
you had a record of it. 

My. Pista: Apparently the bookkeepers at that 
time did not itemize it. 

Mr. Moore: May I make a request, vour Honor? 
There has been a deposition returned here. Might [ 
get an order of court opening that deposition ? 

The Court: Yes. 

Mr. Moore: I will pass that subject. [| would 
like to get 1t in later, vour Honor, the exact date 
of this spraying. 
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Mr. Naus: I might say, if the Court please, in 
the course of a deposition or depositions taken at 
Salinas last May, at which Mr. Moore and I and 
Mr. Harrington were present, he re- [28] quested 
that that information be compiled if possible. L 
have not seen the original of the deposition, but 
I understand voung Mr. Pista attempted to compile 
the spraying dates for the vears 1941, 1942, 1943, 
and 1944. and a memorandum was understood to 
have been attached to the deposition giving that as 
best it could be compiled from the books. That is 
all I know about it. 

My. Moore: That is correct. The depositions 
were taken in May but were not returned until 
last Saturday with this data. 

Mr. Naus: So far as Mr. Pista telling from 
memory, we know that is impossible. So far as the 
records are available, they are open to counsel and 
always have been. 

Mr. Moore: I consider the date of the spraying 
and the date of the blossoming highly important, 
and that is the reason I want the witness to fix it 
if possible. 

Q. Mr. Pista, if I understand vou correctly, 
you sprayed in 1943 just as the blossoming started, 


is that correct? A. Yes. 
Q@. How long did that blossoming continue, about 
two weeks? A. Oh, two or three weeks. 


Q. Do you remember whether in 1943 it rained 
during that period of time? 
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A. Not much worse rain. 

Q. Well, did it rain? 

A. Jt rained one day and stopped four or five. 

Q. Don’t you know as a fact throughout the 
State of California there was a very short crop in 
1943 ? 

Mr. Naus: One moment, if the Court please. 
Objected to [29] as immaterial as to what happened 
in the whole of California. We are only interested 
in a small apricot locality. 

Mr. Moore: I think the climatic conditions were 
the same all over the State. 

Mr. Naus: If the Court please, does Mr. Moore 
mean to suggest that the rain conditions on the 
Mojave Desert were the same as in Trinity County? 
We are concerned with the particular locality in 
Monterey County. 

Mr. Moore: I am asking him if there was not a 
short crop in the apricot crop—nothing else—in 
the State of California during the year 1943. 

The Court: He may answer if he knows. 

Mr. Moore: Q. Do you know? 

A. It was short but my ranch never failed, only 
in that year. It was all covered with white dust 
when there was a big blossom. 

Q. Isn’t it a fact, and von know as a man en- 
gaged in that business, that in 1948 there was a 
short crop of apricots throughout the State? 

A. 1 hear of 1t,.34s: 

Q. Somewhere in the neighborhood of about 20 
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percent of normal, is that correct? Is that what 
you understand? 

A. I don’t know, you know. I don’t know, really, 
vou know. 

Q. You know the Wilmouth orchard that 1s in 
that neighborhood there near Salinas? 

A. I never asked them. 

Q. Don’t you know that he had a very, very 
short crop on that ranch? A. I don’t know. 

Q. You know the Anderson ranch? 

A. I know Anderson. 

Q. Don’t you know they had a crop that was 
about 10 percent of normal in 1943? 

A. I never asked them. 

Q. Do you know the Hill ranch, orchard? 

A. Yes. 

Q. Do vou know that that had a crop of about 
10 percent of normal? 

A. I don’t know. I didn’t ask them. 

Q. You know the California orchard; they have 
two orchards in King City? 

A. I hear of them. I don’t know. 

Q. Do vou know whether or not they had a short 
crop that vear? A. I don’t know. 

Q. Do vou know Mr. Eiper, who is the local sec- 
retary down there, and who has a ranch of about 
20 acres in there? 

Mr. Moore: No, up the other way. I believe. 

Mr. Naus: Where? 
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Mr. Moore: Up near Rosamond. 

Q. Do you know he had about three tons of cots 
in 1943? 

A. I never hear it from that date. 

Q. Do you know of anybody in your neighbor- 
hood that had a 100 percent normal crop in 1943? 

The Court: Q. Do you understand that ques- 
tion ? A. A crop in 1943? 

Mr. Moore: @. Yes. 

A. Ob, yes, I hear there is around 25 percent. I 
hear that the people talk. 

Q. Do you know anybody in that neighborhood 
who had a normal crop of the same size that they 
had the year before? Do you [81] know any apri- 
cot grower in that neighborhood who had what 
would be termed a full crop? Do you know of a 
solitary one? 

The Court: @. Do you understand that? 

A. What you say? 

The Court: He has some difficulty understand- 
ing. 


Mr. Moore: Q. Do ygu know of a solitary 

Mr. Naus: I doubt if he knows what ‘‘solitary”’ 
means. 

Mr. Moore: Q. Do you know anybody in that 
neighborhood who had a full crop in 1943? 

A. No, I don’t think so. Nobody, no. 

@. They all, so far as you know, had short crops, 
is that correct? 

A. Well, some ranches ran—next to mine, he 
had, I eness, 60 percent. 
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Q. But they all had short crops that vear, didn't 
they? A. Well, T heard, wes. 

Q. Some of those orchards that had short crops 
werent anywhere near this dust. is that correct? 

A. What? 

Q. I say some of these orchards that had short 
crops were not near this plant at all, or had no dust 
on them. is that correct? A. Yes. 

Q. You had a crop this vear: what kind of a 
crop did vou have this year? 

A. I had a fair crop. 

Q.° How many tons? A. 450 tons. 

Q. +450 tons this year? A. Yes. 

Q. That is one of the biggest crops you had ever 
taken off of that ranch. isn't that so? 

A. Yes. I figure this vear the biggest. [32] 

Q. As a matter of fact, the vield there was so 
great that vou had to thin the trees ont. didn’t rou? 

A. Yes. 

Q. You had to go out and take the voung apri- 
cots off of them and thin them out, they had such 
a heavy bearing. isn’t that correct? 

A. Yes. 

Q. And vou still got 450 tons this vear? 

A. Yes. 

Q. When did vou acquire this ranch, Mr. Pista? 

The Court: Q. When did you buy this ranch? 

A. 1910. 

Mr. Moore: Q And what was on it at that 
time? 
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A. It was some old trees, you know, not much. 
I planted more. 

Q. How many old trees were there? How many 
acres of the total amount? 


About around six acres—five or six acres. 
Are those trees still there? 

Yes, some. 

Some have died, have they? A. Yes. 


Have you planted new trees? 
Yes, the old trees, Delicious apples. 
Apples? A. Yes. | 
You planted the balance of the orchard, you 
say, in 1911? A. In 1911. 

Q. And 1916? A. Yes. 

Q. Have you had any trees die there in those 


OOPoOPH Pe 


years ? 

Mr. Naus: What years? 

Mr. Moore: Q. From 1911 to date have you 
had trees die? 

A. What you mean? Old trees? 

Q. Any trees. A. Yes, she dies. [33] 

Q. What do they die from, do vou know? 

A. They die—pretty old trees. 

Q. Don’t a good many of them die from oak root 
fungus ? 

A. Yes, some of them maybe die from dust. 

Q. In 1943 where did vou sell vour crop? To 
whom did you sell it? 

A. We sent it on commission. 

My. Moore: I probably can get this better from 
young Mr. Pista, don’t vou think so? 
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Mr. Naus: Mr. Moore, it would be impossible 
to get it from this gentleman on the stand with any 
satisfaction. That has previously been compiled for 
you. It is in the nature of a report. The books are 
available, and young Mr. Pista is the best one to 
talk about it. The copy we have given you gives 
the names, the quantity, the amounts, and all that, 
and vou can use it and refer to it directly if vou 
Wish, or you can call young Mr. Pista up now and 
ask him for any books vou want to see, or ask him 
any questions vou want. You will save time in that 
way, rather than trying to have Mr. Pista give vou 
that detail. 

Mr. Moore: Q. Mr. Pista, is the dust sti] set- 
tling out there on your orchard ? 

= Yes. You got it right here. 

Q. What do vou mean ‘“‘right here’’? 

A. I bring some leaves. 

Mr. Naus: I think that sample is on top of the 
coat rack, there. 

The Witness: Could I please go get it? [84] 

Mr. Moore: Are these what you refer to? 

Mr. Naus: I think so. 

Mr. Moore: @. Are these what you refer to? 

A. Let me show you. This was the last year 
(indicating)—it was 1943, through this year. You 
see 1944 hasn’t got it so much. You see it is here. 

@. This is 1944? 

A. 1943—this is 1944. Not much like 1943 — 
three times much worse. 
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What are those? 
This is apricots, figs—all kinds. 
And these that are in this bag are all 1944? 
Sunday morning I picked it. 
This last Sunday ? 
Yes, last Sunday. 
Now, you testified on direct examination that 
the dust never stopped from the time they started 
the plant, is that correct? 

A. No, a long time ago, but 1944—it wasn’t like 
1944. 

Q. You say the dust caused you to have a short 
crop in 1948, is that your statement? 

A. It was my statement that it all killed my 
ranch, 1943. 

Q. On what basis do you make that statement? 

The Court: The basis? 

Mr. Moore: Q. Why do vou sav that? 

The Court: Tell him. 

A. Tsay 1943 was the cloud of dust, white stuff, 
all white. 

Mr. Moore: Q. Was that true in 1944? 

A. 1944 was never like 1943. [35] 

Q. In other words, the dust in 1944 did not 
affect your crop at all? 


OPoOPoPe 


A. He don’t affect—he buy my apricots, he don’t 
kick, they no pay attention to that. 

The Court: Make vour question as simple as 
you can. 

Mr. Moore: Q. Did the dust hurt vour crop 
in 1944? A. No. 


us. B. Pista and Marie Pista 83 


(Testimony of B. Pista.) 

Q. You say it did in 1945? A. Yes. 

Q. Did the rain have anything to do with your 
erop in 1943? 

Mr. Naus: What do vou mean. does the rain 
have something to do with the crop? 

Mr. Moore: The yield. the short crop. 

The Witness: I don't know the vield. It might. 

Mr. Moore: Q. You say the rain might have 
had something to do wtih the short crop? 

A. I can't tell vou that. 

Q. You can’t tell that? 

A. You know, but I know my ranch give every 
vear since fair crop. average. 

Q. You did not have a very good crop in 1940. 
did vou? You onlv had 118 tons. 

A. I don't know. 

Q. Do you know what caused that on this cron? 

A. I can?t tell vou, vou know. 

Q. How long have you been in the orchard busi- 
ness. Mr. Pista? A. +4 vears. 

Q. How long. 45? Do you mean to say that vou 
can't tell us why you had a short crop in 1940? 

A. I can’t tell you truthfully. This vear—ex- 
cuse me if I talk too much—I got my ranch at 
Watsonville. I got a half crop of apples. [36] 

Q. Did rain have anything to do with your short 
crop in 1943? 

A. I don’t know. It is in the book. ron know. 
I don’t write. rou know. 

Q. Were you down there at the ranch in 1943 
when they were blossoming? 
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A. Yes, when I spray, it was not raining at that 
time. You can’t spray if it is raining. 

Q. How long did you stay down there when you 
sprayed ? A. Every day. 

Q. While the blossoms were out did it rain? 

A. Well, I forget it, whether it rained at that 
time or not, you know. 

Mr. Moore: That is all. 

Mr. Naus: No further questions. Call Mr. Lewis. 


WILLIAM LEWIS, 
called as a witness by plaintiff; sworn. 


The Clerk: Q. Your name? 


A. Wilham Lewis. 

@. And what is your address? 

A. 1870, Salinas, California. 

Q. Your address is Salinas? A. Yes. 
Direct Examination 

Mr. Naus: Q. You live there in Salinas? 


Yes. 

What occupation do vou follow? 

Tam Deputy Agriculture Commissioner. 
For Monterey County? 

Monterey County. 

Hor how long have vou been in that office? 


>OP>OP>O> 


. IT eame to Monterey County in 1932, as an 
inspector; in 1933 I was gone for [87] about six 
months with the Bureau of Biological Survey. I 
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eame back in 1935 and I was in Santa Cruz County 
for two months and a half. When I came back to 
Monterey County I came back as Supervising In- 
spector, and around 1939 I was appointed Deputy 
Commissioner, after passing the examinations. 

Q. In the time that vou spent frem 1932 on in 
the places and in the offices that vou have men- 
tioned, state in a general way to his Honor spe- 
cifically what it is that you have done with re- 
spect to orchards and the like, the nature of your 
work specifically ? 

A. My work specifically is enforcing officer of 
the Agricultural Code on plant life. The work is 
composed of rodent control. predatory animal esn- 
trol. orchard and field inspection. apiary inspection, 
fruit and vegetable standardization. plant quaran- 
tine, and seed inspection. 

Q. In the course of that work from 1932 io 
date have vou oar not personally made imspectioiis 
in and about orchards in Monterey County? 

A. I have. 

Q. And vou have inspected orchards, fruit or- 
chards I have in mind, with what purpose or what 
object? 

A. The object was pest contro!. adviee on the 
eontrol of pests. and the Agriculture Commissioner 
is reauired to file an annual report with the Direc- 
tor of Agricultere of the State or California. re- 
garding those diseases and regarding the prabiems 


in his ceunty. He is also reauired te fle. when re- 
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quested, an estimate of crops with the State and 
Federal statisticians regarding the [88] condition 
of the crops in his county. 

Q. The State and Federal crop estimates, then, 
as I take it, were based, so far as Monterey County 
was concerned, on the field data that vou compiled 
and reported, is that correct? 

A. That is correct. 

Q. I will show you Plaintiff’s Exhibit No. 2, 
Mr. Lewis. It is an air view down around the Per- 
manente Plant. It simply shows as much as that air 
view took. It does not show the whole region. You 
can recognize and identify that area, I take it? 

The Court: Q. Did you see this picture before? 

A. Iam a jittle puzzled on this. 

Mr. Naus: Do you wish to step up a moment, 
Mr. Moore? 

The Witness: Wait a minute. I was looking at 
it wrong. Here we are. Now we have it. 

Mr. Naus: Q. Here is the road coming along. 
Here is where the plant is with these stacks. Here 
is a quarry, here is a quarry, here is the Anderson 
orchard over here, and there is a piece of the Pista 
orchard, and then there are other orchards over 
here. With that in mind you identify the locahty, 
do you, that air view of it? 

A. Yes, I have got it now. 

Q. In the year 1942, and in the year 1948, did 
you personally inspect the orchards that appear on 
that air photograph ? A. J did. 
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Q. In the vears 1942 and 1945 did vou person- 
ally inspect other orchards in that neighborhood or 
vicinity, but outside the area [39] of the photo- 
graph? 

A. Practically all the orchards in Monterey 
County. 

Q. Practically all of the orchards in Monterey 
County? That would necessarily include. would it 
not, all apricot orchards? 

A. Apricot orchards, apples, and cherries. 

Q. Did you inspect the orchards on these occa- 
sions in question for the presence of plant disease 
and the like? A, Yes, I did. 

Q. Did you or not in those inspections of or- 
chards in the vears 1942 and 1943 inspect them with 
respect to the presence of bugs and later the pres- 
ence of fruit that has been set and the crop that 
ought to be produced? 

A. In order to make my estimates for the State 
and Federal I would have 


Q. You did inspect for those purposes and at 
those times. didn’t vou? A. Yes. 

Q. Take the Pista orchard, the one in this law- 
suit here. State what vou found on inspection in 
the fall of 1942. for example. when vou inspected 
that orchard ? 

Mr. Moore: Pardon me, Mr. Naus, can we get 
the date located more definitely ? 

Mr. Naus: I will cover that, Mr. Moore. In this 
lawsuit, as in any other, we can't get every fact 
in one question. I will touch on that. 
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Mr. Moore: I think that is preliminary, your 
Honor. 

Mr. Naus: Nothing will be concealed. 

Mr. Moore: I did not say anything was being 
concealed, but [40] I think we are entitled to it. 

Mr. Naus: Do vou want that all in one question 
and answer? I assure you it will be covered. Did 
you want it al] in one question and answer, or shall 
I proceed, vour Honor? 

The Court: Proceed. 

Mr. Naus: May I have the question read? 

(Question read.) 


A. In the fall of 1942? 
Nir Navise ves 
A. That was the latter part of September. 


Q. Yes. A. I qan’t “ive thevdate exec 
@. That is as near as you can come to it. In 
the latter part of September, 1942? A. Yes. 


Q. Proceed then and state what vour inspection 
disclosed with respect to disease, with respect to 
bugs, or anythiing else that you might have ob- 
served. 

A. I was checking for scale, spider, shot hole 
fungus and brown rot, also a condition of fruit 
buds. 

Q. That is what you were checking to find out? 

A. Wes. 

Q. Having made that check what did vou ob- 
serve or find? 
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A. @t would be unnecessary for Mr. Pista to 
use an oil spray for any scales. In the center of 
the orchard, part of the fruit spores was injured 
from the brown rot of the apricot fruit. The re- 
mainder of the fruit spores carried a fairly good 
set of fruit buds, and the leaf buds showed plenty 
of streneth, in other words healthy. [41] 

Q. Will vou describe to his Honor what ts 
meant by vour expression, a fairly good set of fruit 
buds? What does that mean? 

A. That on each cluster or spore there would be 
sufficient buds if they had kept on developing to 
give good bloom the next spring. 

Q. By the way—I will continue with this or- 
ehard inspection in a moment—but will vou tell 
me at this point whether at any time you ever 
observed this white dust that falls on the orchard 
from the Permanente plant. whether you observed 
it in the orchard? A. Yes. I did. 

Q. Beginning when, about? I will reframe that 
question. On the occasion of this visit in Septem- 
ber, 1942. did vou observe some? 

A. I am not sure of the date. whether it was 
that date or a date before that, but I picked it up 
on the Anderson orchard first and then followed 
it over to the Permanente. I didn't know what it 
Was at first. 

Q. When you speak of the Anderson area. you 
are speaking of the place that appears on the photo- 
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graph, Plaintiff’s Exhibit 2, under the legend or 
name ‘‘Anderson orchard,’ is that correct? 

A. Yes, that is the Anderson orchard. 

Q. That is slightly nearer the Permanente plant 
than the Pista orchard, isn’t it? A. It is. 

Q. But in a slightly different direction, as you 
recall? A. Yes, they are slightly different. 

Q. Taking the Anderson orchard and the Pista 
orchard, and from first observations merely, had 
you noticed whether or not there [42] was any 
difference between those two orchards with respect 
to the volume or amount of this hght Permanente 
dust that settled on them? 

A. Apparently more dust settles in around the 
Pista house than settles on the Anderson, and that 
area in there, taking an angle across through the 
orchard, and the rest of it, the further area, comes 
pretty near the same. 

Q. After your observation of these trees in the 
fall or September of 1942, did you subsequently, in 
the spring of 1948, inspect and observe the Pista 
orchard along with many other orchards in Mon- 
terey County A. I did. 

@. About when ? 

A. In the latter part of February. 

Q. February. 1943? A. 1948. 

Q. Had the stage of blossoming been reached 
vet at that time? 

A. It hadn’t been reached to the point of spray- 
ing, that is, it hadn’t quite got to the pink bud stage. 


us. B. Pista and Marie Pista 91 


(Testimony of William Lewis.) 

Q. It hadn't quite got to the pink bud stage? 

A. Yes. 

Q. And at that time. in February, 1945, was 
the white Permanente dust settling on that orchard? 

A. Yes, there was white dust there. 

Q. Was it easily visible to the naked eve? 

A. It was on the trees, on the buildings. and 
on the ground. 

Q. You did not need a microscope to see it, did 
rou? a. Wo. 

Q. Could you state to the judge how easily or 
how readily it could be seen or the extent of it. as 
one would look at it on the ground. Describe it 
to him. A. When I first saw the dust 

Mr. Moore: Pardon me just a moment. Is he 
referring now to this visit in February? 

Mr. Neus: In February. 1943. ves. 

Mr. Moore: JI just wanted to be sure what he 
was talkine about. 

The Court: He does not know whether it was 
the visit before that or the visit after that he first 
noticed it. 


Mr. Naus: His answer was he fixed it in the 
fall of 1942. I then asked him whether he observed 
it m 1943. He now fixes it: he did see it then. so 
IT am asking him to describe to his Honor what he 
saw then, as well as he can describe it. 

The Witness: There was a white coating on the 
ground. a heht white coating on the cround. and 
there was also a white coating on the trees. 
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Mr. Naus: Q. Did you on the oceasion in Feb- 
ruary, 1943, that you speak of—I understood you 
described it they were not quite to—what was it, 
the pink bud stage? A. Yes. 

Q. Did you make any observation, inspection 
or estimate with respect to the probable extent of 
blossoms, fruit and the lke to expect from those 
trees ? A. Do you mean blossom or fruit? 

Q. Either, or both. 

A. Iwill have to use the term blossom. 

Q. All right, then, use the term blossom. 

A. It looked like they would have a fair blossom 
—in other words, the trees when they would bloom 
out would be white. 

Q. When you use the phrase ‘‘fair blossom,’’ 
will you describe to his Honor what meaning or 
significance that term carries with [44] respect to 
what might be called the expectancy of fruit? 

A. Using the word ‘‘expectaney,’’ that there 
would be enough bloom on there that if a certain 
percentage of them set, that they would have suf- 
ficient apricots to give them a crop and give them 
a good crop. 

Q. A good erop? A. Yes. 

Q. When you speak of setting, just what does 
that mean with respect to an apricot orchard, or 
the fruit? 

A. That after the bud has bloomed and pollinizes 
itself, it keeps on growing and remains on the tree. 
If it does not set it will shrivel up and drop off. 
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Q. You mean it will shrivel up and drop off 
if it does not set? 

A. Tf it does not set. and that will happen 
before the jacket breaks. 

Q. The fruit comes from the buds that do set. 
is that it? 

A. From the buds that do set, ves—from the 
bloom that sets. 

Q. From the bloom. Now, on this oceasion in 
February, 1943. all you could observe at that time 
was the probable extent of bloom to expect on that 
day? A. Yes. from the buds at that time. 

Q. I understood rou to say that there would be 
an expectancy of a good or a fair bloom that would 
cover the tree with white blossoms. is that it? 

A. Yes. 

Q. When next did vou inspect or observe the 
Pista orchard after that o¢casion in February. 1943? 

A. The first week in [45] March. 

Q. The first week in March of 1943? 

A. 1945. Mr. Anderson called me to his orchard 
and I went over and looked at the Pista. 

Q. What, if anything. did vou observe in the 
Pista orchard at that time with respect to blossom- 
ing or fruit setting, or expectancy or the like? 

A. The Anderson orchard was ready for a spray. 
The Pista orchard looked like it would be a little 
bit light in blooming. It would be a few days 
later. Both of them could be spraved at that 
time. Tt was in condition in that it would be 
justified in spraying them at that time. 
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Q. What is the function or purpose of spraying 
at that time? 

A. They use a Bordeaux spray of copper sul- 
phate and lime to control the Manila blossom rot, 
also known as the brown rot. 

Q. On this occasion in March, 1943, what obser- 
vation did vou make with respect to buds or blos- 
soms or the like that would assist in any way toward 
a crop estimate? 

A. I do not make my estimates on bloom. I 
wait until they set, and that is around the first 
of April. The only thing would be an idea whether 
there was a chance of a set. 

Q. On this occasion in March, 1943, what did 
vou observe with respect to the chances of the set? 

A. There was a chance of a set from the bloom. 

Q. A chance of what per cent or degree or 
volume do you mean? 

A. With favorable conditions and everything set 
you would have [46] nearly a normal crop. 

Q. When you say a normal crop, and having in 
mind the Pista orchard there of apparently about 
44 acres of apricot trees, what would you eall a 
normal crop? Regardless of the year, what would 
you call a normal crop in terms of tons of apricots? 

A. An above-normal crop would be 100 per cent. 
A normal crop would be around 80 per cent. 

Q. I do not know in percentage what that means 
in tons. 


A. You would figure a normal crop in there for 
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that vear at the rate of 7 tons to the acre on 40 
ACTS 
Q. 44 acres. 
A. Yes, but I am figuring on 40, because I am 


making allowance for smaller trees and weak trees. 
That would be around 280 tons. 

Q. On this occasion in March, 1948, from the 
observation you could make of the buds or what- 
ever there was to observe, did it have the appear- 
ance of a chance, a good chance or otherwise, of 
280 tons of apricots? A™ He tad a chance. 

Q. When did you next observe the Pista or- 
ehard? Before I go on from that, in March, 1948, 
did you observe whether or not this white Perma- 
nente dust was still settling on the orchard? 

Mr. Moore: You mean his visit in the first of 
the month? 

Mr Naus: No, I am speaking of this visit he 
has identified as sometime in the first week of 
March, 1943. 

Mr. Moore: I just wanted to be sure what vou 
were talking about. 

A. Yes, I noticed the dust then on the gcround 
and on [47] the tree buds. 

Q. When was the next occasion you inspected 
or visited the Pista orchard after this occasion on 
the first week in March? 

= 1 was in this orchard hearly every week 
during March and up to the first of April. then 
again around the 20th of April. 
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Q. Were you there through blossom time? 

A. I was. 

Q. What would you fix, as best you can, as the 
approximate period or range of time of the blos- 
soming in that Pista orchard in 1943? 

A. In 1943 the blossoming extended over a long 
period, which ran about eighteen days. 

Q. Was it a uniform period or was there an 
early blossom or late blossom? 

A. There was practically three different blooms 
on all orchards in the district. It seemed to be a 
continuous bloom. 

Q. Those three different blooms extended then, - 
vou say, over this period of eighteen days? 

A. About eighteen days, yes. 

Q. What inspection or observation or conclusion 
or estimate did you make or form during this period 
of these various weeks in March with respect to 
the expectancy or probability of crop or setting 
or the like? 

A. The bloom, itself, was sufficient to give a 
crop. The first bloom came on, and as it continued 
through it seemed to develop into a second bloom. 
I noticed the cots, instead of growing from the 
bloom, they formed a cot with a jacket around it 
standing there, and with touch they would drop 
off. The same happened with the second bloom, 
and with [48] the last or the end of this practically 
continuous bloom, which was really in three heights 
during the blooming, the biggest portion of them 
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dropped off, although more set on that last bloom 
than did on any of the other two heights of the 
blooming period. 

Q. Do you mean that the bloom was not de- 
veloping into sets or setting? 

A. It wasn’t setting or developing into fertilized 
or pollinized cots. 

Q. From your observation could you form an 
estimate or opinion or determine as to what, if any- 
thing, was preventing those apricot blossoms from 
setting into apricots—from failure of fertilization 
or pollinization ? 

A. That area had me puzzled. 

Q. Pardon me? A. It has had me puzzled. 

Q. I didn’t get the answer. 

Mr. Naus: ‘‘That area has had me puzzled.” 

The Witness: The whole county had an acreage 
of 20 per cent, most of it from 10 to 15 per cent, 
and the area in there brought the estimate up 
sufficient to make my estimate around 20 per cent. 
I made it 15 to 20 per cent for the county when 
I reported before the Ist of May, and the orchards 
down there, with the exception of the Anderson, 
and the Pista, and the Hill orchard, had a crop of 
cots, while not a normal crop, with the exception 
of the Bardin orchard, which came up nearly to 
normal—well, they came within a 60 per cent crop 
—why, the Anderson and Pista did not set, whether 


it was weather conditions or whether [49] it was 
dust. 
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Q. Have you ever made any studies with respect 
to the effect of of this settling of dust on fruit 
trees and blossoming? 

A. ‘T'he only true reference that I have read on 
that there, on fruit trees, was by Dr. Anderson, a 
synopsis in his ‘‘Plant Diseases,’’ by Hill, and it 
speaks of the effect of magnesium and other dusts 
on the pollinization of apricots. 

@. What effect does it have? 

Mr. Moore: Just aminute. Is he referring 


Mr. Naus: I do not know what he is doing. 

Mr. Moore: I would like to voice an objection. 
I do not understand, your Honor. Is he testifying 
from his own knowledge or is he just testifying 
from what somebody else wrote or told him? 

Mr. Naus: My question was, Mr. Moore, whether 
he personally ever made any study of it, and he 
started to give me in his answer something he read 
somewhere. I would be content if he would tell me 
if he has ever personally studied it. I do not think 
he has. 

The Witness: Not on that particular dust, ner 
not on apricots. I have on other field products and 
other dusts. 

The Court: Q. On road dusts, red spider? 

A. Yes, your Honor. 

Q. What else? 

A. Road dust on your beans, on your almond 
trees, and on your fruit trees, on your prune trees— 
the red [50] spider, the weakening of the tree, the 
spider attacking that. 
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Mr. Naus: Q. Speaking of dust generally, 
without regard to the type of dust, or even using 
road dust. as his Honor has used, what effect have 
your personal studies shown it has on blossoms with 
respect to fruit setting and the hke? 

A. Not so much on dnsts as I have on sprays. 

Q. Are you prepared to say one way or the 
other, from your own studies or observations, 
whether the Permanente dust did or did not inter- 
fere with the setting of the fruit in the Pista 
orchard ? 

A. Something interfered with the setting of the 
fruit in the Pista orchard and in the Anderson 
orchard. The bloom in the Anderson orchard and 
in the Bardin orchard was practically the same, 
and the Bardin orchard set and the Anderson or- 
ehard did not set. 

, Were they in the same area of rainfall? 

“. The same area of rainfall, ves. 

In other words. the Bardin orchard had the 
same rainfall as the Pista or Anderson. and vice 
rersa ? A. They did. 

Q. So you can't explain it on that ground, can 

vou? 


a) 
c 
: 


A. No. I can’t explain it on that ground. 

Q. By the way. can you tell us anything with 
respect to the rainfall during the blossom period 
or the three bloom periods that you have spoken 
of in the spring of 1943 in these orchards? 

A. We had a rainfall or foggy weather through 
the whole period. In fact. on the first bloom. as it 
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started, the rain stopped. [51] Some of the spray 
rigs for a few days were held up until they were 
late getting on their sprays in some of the orchards. 

Q. Take the Bardin orchard. The Bardin or- 
chard was not affected by this Permanente dust, was 
it? A. No. 

Mr. Moore: What do you mean, affected? Do 
you mean was there dust on it or wasn’t there, 
Mr. Naus? 

Mr. Naus: Are you framing an objection? 

Mr. Moore: I am framing an objection on the 
ground your question assumes facts not in evidence 
and it is indefinite. 

Mr. Naus: I will reframe the question, now that 
I know the point of the objection. I was trying to 
avoid conversation. 

Q. Mr. Lewis. in your observations of the Bar- 
din orehard, did you or not ever observe whether 
any of the Permanente dust fell or set in the Bardin 
orchard ? A. No, I never noticed it. 

@. You never noticed any dust there. So far as 
you know none of the Permanente dust fell m the 
Bardin orchard, did it? AL? aRSo. 

Q. Do you know of any other difference, if there 
is any, between the Bardin and the Pista orchards, 
with respect to rainfall or other conditions other 
than the difference with respect to the Permanente 
dust? 

A. There was a difference in the set of the 
bloom. 

@. Pardon me? 
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A. There was a difference in the bloom. [32] 

Q. Yes. but I mean other than the physical dif- 
ferences and the like as to the bloom, did you ever 
notice any other difference between them other than 
this matter, if it did affect them, of the Permanente 
dust? A. No. 

Q. What set of apricots did the Pista orchard 
have as compared to whatever seit it was that the 
Bardin orchard had? 

A. Well. the Bardin orchard had about a 60 
percent 

Q. 60 percent of what? 


A. Of what you would call a full crop. 

Q. And the Pista orchard had what percent? 

A. Between a 5 and 10 percent. 

Q. Tf we take that 60 percent. whatever that 
phrase may mean with respect to an apricot crop. 
if there had been the 69 percent set in the Pista 
orchard as in the Bardin orchard, what sheuld that 
have produced in tons in the Pista orchard in 1943? 

A. I gave vou that before. 

Q. Pardon me? 

A. I gave you that before. 

Q. I may have overlooked it. Will vou give it 


to me now? A. About 280 tons. 
Q. You said a normal crop on that ranch would 
be 280 tons, is that correct? A. On the Pista? 


The Court: Let us approach it another way. 
Q. You said a normal crop would be 280 tons? 
A. For last rear. 


Q. For last vear? A. Yes. your Honor. 


Hh 
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Q. 1943? A. Mesmliasa 

The Court: That is what I thought. 

Mr, Nans: Q. That is a normal crop under all 
the conditions that you observed ? 

A. Under the conditions, yes. 

Q. Take the Anderson crchaid, which, as I un- 
derstand you, had the Permanente dust settling or 
fallmg upon it somewhat like the Pista orchard. 
What kind of a set did it have? 

A. It had around an 8 or 10 percent set. 

@. Was that about the same, or better or worse 
than the 5 to 10 percent set for the Pista? 

A. It would be a little bit better. 

Q. Do you know of any reason why even if 
there should have been a shghtly better set than the 
Pista, other than the dust, if that had caused it? 

A. Well, it had a heavier bloom. 

@. There is a Bob Sterling orchard and a Lester 
Sterling orchard in that general area, is there not? 

A. Yes. 

@. Are they in the same rainfall area? 

A. In the same rainfall area, yes. 

Q. Did either the Bob Sterling or the Lester 
Sterling orchard have any of this Permanente dust 
fall on it? 

A. At the Lester Sterling I never noticed any, 
but I have seen some at the Bob Sterling, at the 
house. 

Q. Now, the Lester Sterling orchard that you 
never saw any Permanente dust fall on, what did 
it do with respect to setting fruit? 
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A. It set what we could call a 40 percent crop. 

Q. How did the blooms in the Lester Sterling 
orchard compare with the blooms in the Pista 
orchard ? 

A. Lester Sterling had a heavy [54] bloom on 
his orchard. 

Q. Can you in a general or in an approximate 
way tell his Honor generally about how many apri- 
cot orchards there are within a radius of, let us 
say, ten miles from the Permanente plant in any 
direction ? A. Ten miles im any direction? 

The Court: Approximately. 

Mr. Naus: Q. Yes, just approxmmately. I want 
his Honor to know whether there are some other 
orchards we ought to deal with. 

A. That runs into the Prunedale area, in the 
Prunedale district, where vou have one- or two-acre 
abandoned family orchards all the way through. I 
can name the orchards on the other side. 

Q. If they are simply one or two acres of aban- 
doned family orchards I do not think we should pur- 
sue them. You mentioned a district. What dis- 
trict would vou call it that the Anderson, the Pista. 
the Bardin and Sterling are in? 

A. The Alisal and Natividad. 

The Court: That is the name of the district? 

The Witness: The two join. The Pista is right 
in the Natividad, but I do not know where the line 
comes in between the two of them. The Alisal comes 
right m. They are school districts. That is what 
Tse 
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Mr. Naus: @. Does the Natividad and Alisal 
district comprise in area or not that, speaking gen- 
erally, same physical, rainfall conditions and the 
like, soil and the like, with [55] respect to apricot 
growing? 

A. There is a little difference in the soil in all 
orchards. There are no two orchards that have got 
the same soil. 

Q. Then I will eliminate the soil comparison. 
Are they all the same in that district with respect 
to rainfall and other general conditions? 

A. The Natividad area might be a little bit 
warmer than the Alisal. 

Q. Is there any difference between them that you 
ean think of offhand? 

A. There is no other difference, 

@. In the Alisal and Natividad districts what 
other apricot orchards are there, disregarding those 
of an acre or two of family orchards—other than 
those that we have mentioned, if any? 

A. ‘There is that Kerns orchard on the Natividad 
road that belongs to a lady by the name of Mrs. 
Kerns. It is marked right here. 

@. Which one is that? 

A. Right here Gindicating), and there is another 
little orchard that sits back on the side of the hill 
that they don't take much eare of, which we have 
practically eliminated from our reports. 

Q. Aside from the Bardin orchard and the Bob 
Sterling and the Lester Sterling orchards, is there 
any other apricot orchard in these Alisal and Nativi- 
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dad distriets that the Pista should be compared 
with for purposes of his Honor that vou know of? 
A. Not that I know of. 
Mr. Naus: You may cross-examine. 
The Court: We will take a recess for a few 
minutes. 


(Reeess.) [56] 


Mr. Naus: If the Court please, I would like 
permission to reopen for a question or two of Mr. 
Lewis. 

The Court: All right. 

Mr. Naus: Q. Mr. Lewis, it appears in this 
case so far that in the season of 1940 the Pista 
orehard produced only 119 tons of apricots. You 
are farmliar with that low production. are you? 

A. J am. 

Q. Will you state to his Honor. please, the 
cause or reason for such a low production as 119 
tons from the Pista orchard in the season of 1940? 

A. 1940 was a low production year. We had 
heavy rains around the time of the blooming sea- 
son. Many of them could not get on their sprays 
in time. The brown rot, the blossom rot, hit fairly 
heavy, and the jacket rot or green fruit rot, also 
known as, I should say, as the green fruit rot, took 
quite a toll of the apricots and the set over the 
county was light in that year. 

Q. Take those conditions that vou describe as 
existing in the season of 1940 and resulting in the 
low crop. to what extent, if at all. did anv of those 
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conditions exist or be comparable with the situation 
in the season of 1943? I want to compare one year 
with another and find out. 

A. In 1943 we did not have as much Sclerotinia, 
or, I should say, brown rot, the rots. We had quite 
a little more foggy weather in 1943, even though 
we did not have any more rainfall; we had a colder 
and foggier coudition in 1940. [57] 

(). Those disease conditions would you compare 
with 1943 in the Pista orchard? 

A. In the Pista orchard in 1940 there was brown 
rot started, and there was considerable jacket rot 
in there. For some reason other than control—in 
most of the orchards we spray, but there is no con- 
trol for your jacket rot by spray. The only control 
they have is cultivation to discourage the mushroom 
or aphitesia form of green rot or jacket rot. In 
1943 there was very little jacket rot. My conclu- 
sion—I say ‘“‘conelusion’’—that was because jacket 
rot develops as the cot bursts the jacket and it has 
dried on there and has not fallen off, and then the 
wet weather comes in. The spore is in under the 
jacket, and then with the wet condition it develops, 
and rot starts in. 

Q. Comparing 1940 with 1943, then, there was 
nothing that existed in 1943 in comparative condi- 
tions that should have produced such a short erop 
as 119 tons, was there, in 1943? 

A. Would you ask that question again? 

Q. Pardon me. I will reframe it. Comparing 
1940 with 1943, the conditions that vou testified as 
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existing in 1940, they did not exist in 1945 in a way 
that should have held the 1943 crop down to 119 
tons ? A. No. 

Mr. Naus: You may cross-examine. 

Cross-Examination 

Mr. Moore: Q. Mr. Lewis, what territory is in- 
volved within your jurisdiction? 

A. Monterey County. [55] 

Q. The entire county of Monterey, is that cor- 
rect? A. The entire county, yes. 

Q. Is it a fact that throughout the county there 
was a short crop in 1943? 

A. There was a very short crop. 

Q. Very short crop? 

A. 20 percent was the estimate. 

Q. And I suppose various orchards varied with 
regard to their yield, is that correct ? 

A. They did. 

Q. Were there any orchards in there that had 
as low a vield as the Pista orchard ? 
The whole Prunedale district. 
What is that? 
The Prunedale district. 
The Prunedale district? A. Yes. 
Where is that? 

A. That is north of Salinas in that hilly country, 
that sandy, hilly country. 

Q. How many orchards are there in that neigh- 
borhood ? 

A. Well, that is just divided up into hittle 


OOrOr 


108 The Permanente Metals Corporation 


(Testimony of William Lewis.) 
ranches, and I have never made a real count of 
the orchards. 

Q. In that district what percentage of yield did 
they have there? 

A. Some of them from a complete failure up 
to about 10 or 15 percent. 

@. They were complete failures—— 

A. Well, where you only get a half dozen cots 
to a tree I would call them a complete failure. 

@. Were there any number of orchards that ran 
from 10 to 20 percent? 

A. In Monterey County? 

@. Yes. A. Yes. 

@. Can you tell us what orchards they were that 
produced between [59] 10 and 20 percent? 

A. Well, you have the California Orchard for 
one. That was the largest orchard in the valley. 

Q. The California Orchard? A. Yes. 

The Court: @. How many acres? . 

A. There are 406 acres, your Honor. 

Q. Who is farming that? 

A. That is a company. 

Q. What company, do you know? 

A. It is known as the California Orchard Com- 
pany, and Arnold Prue is superintendent. . 

Mr. Moore: Q. What was their yield? 

A. About 15 to 20 percent. 

@. 15 to 20 percent. They were not affected by 
any dust, were they? 

A. They were not affected by any dust. 

Q. This Fruitvale that von were talking about— 
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A. Prunedale. 

Q. Was that affected by dust in any way? 

®. Wo, it wasn't affected by dust in any way. 

Q. What orchards in Monterey County that vou 
observed were there where there was any evidence 
of dust from this plant? 

A. The Pista, the Anderson, and some on the 
Bob Sterling. I have seen the dust on the Bob 
Sterling, but not at all times. 

Q. What production did they have on the Bob 


Sterling ranch ? A. About a 35 percent crop. 
Q. 1943? A. In 19438, ves. 
Q. About a 35 percent crop? A. Yes. 


Q. And you noticed on that evidence of this dust, 
is that correct ? 

A. There was an evidence of the dust at different 
times. [60] 

Q. Was there any evidence of dust on the Bardin 
ranch? A. No. 

Q. That ranch is owned by the Bardin family? 

A. Judge Bardin died here a little over a year 
ago, and his wife. Mrs. Bardin. is running the 
ranch now. 

Q. And he was a partner of Mr. Harringten? 

A. He was.a partner of Mr. Harrington. 

Q. You have worked on that ranch, have you not? 

A. Yes: in fact, since 1941 thev have called me 
in on practically all the work that they do on the 
apricot orchard. 

Q. In other words, you have been employed by 
the Bardin family to supervise that ranch? 
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A. They get my advice. 

The Court: Q. How many acres do they have? 

A. 23 acres of full-grown apricots, and there are 
about 18 acres—18 to 20 acres of young apricots 
that are just starting to come in now. 

Whe Court: “Pardon me; 

Mr. Moore: Q. So you are familiar with the 
Bardin ranch? A, Yes, Wan. 

@. In 1943 when did it bloom? Can you tell us? 

A. It started the first week in March. 

Q. The first week in March? A. Yes. 

@. I understood vou to say 

Mr. Naus: Q. You said it started? 

A. Started. 

Mr. Moore: Q. (continuing): ——that the 
Pista ranch was late? 

A. Just a little bit later, yes. [61] 

Q. How much later would you sav? 

A. I would sav around five days later. 
Q. Five days later than 
A 
Q 
Q 


It would be around that time. 

The Bardin? A. Yes. 

Now, did the Bardin ranch have these three 
cycles of budding or blossoming that you described 
with the Pista ranch? A. Yes, they did. 

Q. In each one of those cycles will vou describe 
what occurred? By that I mean, in the first cvecle 
did the buds all set? A. No, they did not. 

Q. They dropped off? 

A. Thev dropped. Most of the second and the 
last cycle set. 
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© On the Bardin ranch? 

A. On the Bardin ranch. 

Q. In other words, the behavior of the fruit on 
the Bardin ranch was exactly the same as on the 
Pista ranch, was it not? fe es) 

Q. There was no difference; the whole process 
of nature was the same with the exception 

A. With the exception of the starting of the 
bloom—with the exception of the time that it start- 
ed to bloom. 

Q. I mean, the first cvcle when these buds broke 
off both the Pista ranch and the Bardin ranch, they 
budded, did they? What happened? 

A. The first cycle? 

Q. Yes. 

A. Just formed a little cot, stood there a few 
davs, and dropped off. 

Q. That happened on the Bardin ranch? 

Q. That happened on the [62] Bardin ranch, 


Q. That happened on the Pista? 

A. That happened on the Pista, on the Lester 
Sterling, and on the Bob Sterling, and Anderson. 

@. Now, with the Bardin ranch what. in vour 
opinion, caused those little cots to drop off? 

A. Failure of the pollen to reach the pit. That 
would be my opinion. 

Q. On the Bardin ranch? A. Yes. 

The Court: Read that last answer? 

(Answer read.) 
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The Court: Q. Of the fruit? 

A. Of the fruit. May I explain that, your 
Henor? 

Q. Certainly. 

A. When a bloom opens, the cot is already 
formed there. It is very small. While you can’t find 
the pit at the time, you can see where it is. There 
are soft—well, it is a liquid in there, and the pollen 
enters the pistil, travels down through, and it has 
got to get into there or it is not fertilized and will 
drop off. 

Mr. Moore: Q. As JI understand it, apricots 
to a certain extent are self-pollinizing, are they not? 

A. They claim that. 

Q. On the other hand, there is pollen carried to 
them probably by insects and likewise? 

A. Yes. 

Q. In other words, it is both self-pollinizing 
and also from outside pollinization ? 

A. Yes, that is correct. 

Q. It is that pollen coming into the blossom, 
or even before [63] with self-pollinization, that 
makes the cot fertile, is that right? 

A. If it travels down through there and en- 
ters the pit it makes it fertile. 

Q. On this first cycle on the Bardin ranch your 
explanation is that that pollen did not reach the 
pit? A. That is my opinion. 

Q. Now, why didn’t it reach the pit, do you 
know? Or what is known im regard to that? 

A. My opinion was chilly weather at that time. 
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@. Was what? 

A. Chilly weather, cloudy, rainy, chilly weather. 

Q. That stopped the pollinization. if we might 
term it that? A. Yés. 

Q. And that condition existed in all the or- 
ehards through that neighborhood, is that correct? 

A. It did. 

®. In fact, in all the orchards in Monterer 
County that same condition existed, did it not? 

A. That same condition existed. 

Q. Now we come to the second evcle, the sec- 
ond blooming. if we want to call it that. Did exact- 
ly the same process take place with that on the Bar- 
din ranch? 

A. Not to as heavy an extent. Some of the 
second bloom set on the Bardin and on the Bob 
Sterling and on the Lester Sterling. 

Q. Some of them, because they were not fertile. 
fell off, is that right? A. That is right. 

Q. Would you say that practically throughowt 
Monterey County on the first blossoming or on the 
first cycle pretty generally all the voung apricots 
fell off? Was that true throughout the county? 

A. That was true throughout the county. and 
if I may go further to say im the southern part of 
the county, where it happened to be a little warmer. 
they did not have as long a evele of bloom as we 
did in the northern end. 

Q. And where is the Bardin ranch? 

A. It is in the northern part in the Alisal. 

Q. You said the Bardin bloomed approximately 
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five days before the Pista bloomed. Did it have 
about the same bloom as the Pista ranch? 

A. About the same. 

@. In the second cycle, then, part of these un- 
fertile cots fell off, is that true? 

mee That is correct: 

Q. And I suppose that varied somewhat through- 
out the county, is that correct? 

A. That 1s correct. 

Q. Now, with the Pista ranch did exactly the 
same process take place there that took place at 
the Bardin ranch on this second cycle or second 
blossoming ? 

A. The fall of the second cycle was heavier on 
the Pista than it was on the Bardin. 

@. Were there other orchards in Monterey 
County where the fall on the second setting was 
as poor as it was on the Pista? 

A. The Anderson. 

@. Any others? 

A. Let’s see. In that area it ran just about 
the same. In the southern end of the county and 
in the area away from there, why, the second prac- 
tically ended it, and what set they got, they got 
on the second—what we eall the [65] second height 
of the blooming period. 

Q. The second what? 

A. The second height of the blooming or the 
second set—the blooming period, I guess you would 
call it, the second height of the blooming period. 
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Q. Then. as J understand vou. they had a third 
stage, did ther not? 

A. We did up there in Alisal. The others, in- 
stead of going into a height. bloomed itself out at 
the other end. 

Q. That is the southern end of the county? 

A. The southern end. 

Q. But the northern end—— 

A. The northern end went the same way. 

Q. —had a third eycle? 

A. The Prunedale area had a third cycle just 
the same. 

Q. Did the Pista and Bardin have the third 
cycle, too? 

A. Yes, they had the third raise on them. 

Q. Will vou describe what happened on the 
Bardin ranch with this third cyele or third bloom- 
ing? 

A. After the second evele we figured there 
wasn t going to be a seit. This third raise came 
up. and J made the inspection of the orchard I told 
the Judge and Mrs. Bardin that I thought ther 
would “have a crop. I waited ten davs. went back 
and looked at it. and told them thev would have 
to thin part of the orchard. In fact, J had to take 
the Judge out and show him there would be teo 
many cots on part of the orchard. 

Q. And those, if I understand vou. came on 
this third cycle? [66] A. Yes. 

Q. Was there a change in the weather between 
the first, second and third cvcles? A. Yes. 
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Q. What happened? 

A. There was a warming up there for a few 
days. 

Q@. As I understand you, with the fruit drop- 
ping off on the first and second blossoming it is 
your opinion that that was caused throughout that 
territory by cloudy, cold, foggy weather; is that 
correct ? A. That is my opinion. 

Q. And that is true of that whole district? 

A. Yes. 

Q. Now, with the third blossoming the weather 
had warmed up somewhat? 

A. It warmed up there for a few days. 

Q. And out of that, when that warm weather 
came, the Bardin got a sufficient number to set that 
they even had to thin them out, is that correct ? 

A. Yes, they had to thin part of the orchard. 

Q. Did you see what happened on the Pista 
ranch with regard to that third blooming? 

A. The heaviest part of the set came on the 
third bloom on that, and on the Anderson orchard, 
although both of them was very light. 

Q. Isn’t that true in that whole northern dis- 
trict? The crops that were secured practically came 
on that third blossoming, did they not? Do I make 
myself clear? 

A. I didn’t just get the first part. 

Q. I say, in that whole district, in that northern 
district, the [67] fruit that was finally produced 
came on that third blossoming very largely, did it 
not? A. At least 60 per cent. 
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Q. The trees in the Pista orchard are somewhat 
diseased, are they not? 

A. On the Pista orchard there is some oak root 
fungus. 

Q. There is some oak root fungus? 

A. And Amelleria Mella. 

Q. On what portions is that oak root fungus 
found ? 

A. Well, vou can find an occasional tree in 
different parts of the orchard. more so on the 
northern end. <A tree affected with oak root funcus, 
as soon as the infection becomes heavy enough tv 
cause any damage to your crop. immediately kills 
the tree. It affects the bark just under the surface 
of the ground, where the infection enters from the 
root. 

Q. Are there any other diseased trees other than 
those that are affected with the oak root fungns 
in this orchard ? 

A. Not with an economical disease. other than 
if you want to sav your brown rot that enters so 
many orchards. 

The Court: Q. What is the brown rot? 

A. That is that rot that enters the hlossoms 
during rainy periods that they spray for. 

Q@. What is the oak root fungus? 

A. Oak root fungus is a funeus that is in the 
ground that attaches itself to a root and travels 
on up the root to the main branch. Traveling wn 
there it poisons the sap cells all the way up and 
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makes itself apparent so that you can distinguish 
it by the fan-shaped—we call [68] it mycele. It is 
a fungus disease that is in the ground. 
Q. Would it be caused by too much irrigation? 
A. No, your Honor, it is in the ground. It has 
been introduced or brought in by some oak tree. 
Q. In adobe soil in a rainy season, an extremely 
rainy season, would that bring it about? 
A. In adobe soil or an extremely rainy season 
where it would be too wet 
Q@. Where there is no drainage. 
A. Where there is no drainage, you would have 


an excess there which might hold 

Q. What would that cause? 

A. It might hold that feeler or root that goes 
out and attaches itself to the hve root; it might 
hold it back. But with ideal moisture conditions, 
as that moisture goes down your strand of mycele 
might stretch out then and attach itself to a tree. 

Mr. Moore: Q. Did you observe any other dis- 
eased trees on the Pista orchard in 1942, 1943 and 
1944 other than those that were attacked by the 
oak root fungus? 

A. I saw one ox two limbs with a disease that 
is known as the black heart; that is the common 
name for it. 

Q. What type of disease is black heart? 

A. Well, it is more of a virus or bacterial dis- 
ease that enters the root, goes on up and causes 
the wilting of a limb, of which sometimes it recovers. 
It is known as a verticillus. 


us. B. Pista and Marie Pista 119 


(Testimony of William Lewis.) 

Q. Besides oak root fungus and the black heart 
did you notice any other diseased trees? 

A. No, I did not. [69] 

Q. In your opinion were the trees in healthy 
condition outside of those that vou refer to as 
diseased trees? 

A. You are speaking about 1942? 

Q@. 1942, 1943, and 1944, the last three vears. 

A. There was a condition in the fall of 19438 
that is not clear vet to me. I have to watch it for 
a year or so more. There is a kind of brittleness 
of the small branches that I cannot just place my 
finger on at the present time. I called the attention 
of that to Mr. Packard when we were in there in 
the spring of 1944. It is just noticeable and that 
is all. Now. whether that is going to continue or 
increase, or whether it is some other condition, J 
have got to watch it to find out, because there is 
no way to determine that only by observation. 

Q. Aside from that and the black heart and the 
oak root fungus. you would say the trees were in 
healthy condition? 

A. -Yes. May I go further on that? 

Q. Oh. surely. 

A. I explained to Mr. Packard at the time that 
there was a question in my mind that spraying with 
Bordeaux would cause a brittleness of leaves. That 
is why they have eliminated the Bordeaux and are 
using copper oxide in the control of blight. and 
on tomatoes we have a certain transformation there 
that has a tendency to stunt the tomato. That is 
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why they are using copper oxide and getting away 
from the lime. What I am watching for is to see 
whether that is going to increase, and it will be 
up to a chemist to determine whether [70] it is a 
lime or what it is that is causing it. 

@. Bordeaux mixture is made out of what? 

A. Lime and copper. 

Q. Copper sulphate? 

A. Bluestone, yes—copper sulphate, commonly 
known as bluestone. 

Q. That has been a common spray used in spray- 
ing apricot trees for generations? 

A. I started to use it in 1922. 

The Court: @. Are they using it now? 

A. They are using it on apricot trees before the 
foliage comes out, and in an emergency where you 
have to use something, where it is take your stunting 
or control the fungus; sometimes you have to use 
it when you would just as soon use something else, 
as it is the most perfect fungicide we have run into, 
or a control to give a perfect control of any of 
the fungi. 

Q. Who sprays these ranches? 

A. Thev do their own work, your Honor. 

Q. That was a pressure spray ? 

A. <A pressure spray, yes. 

Mr. Moore: Q. The Bordeaux mixture is in 
about what proportion of lime and copper sulphate ? 

A. They use ftom what is known as a 5-5-50— 
that is, 5 pounds of copper sulphate, 5 pounds of 
lime, and 50 gallons of water—up to 8-8-50, which 
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is 8 pounds of lime to 8 pounds of copper sulphate 
to 50 gallons of water. 

Q. In other words, outside of the difference in 
the water, the lime and the copper sulphate are 
constant, that is, they are even with each other? 

A. They are even, ves. That is our [71] recom- 
mendation. 

Q. What sort of lime is it that is in the Bor- 
deaux mixture ? A. You mean dehydrated ? 

Q. I mean slaked. 

A. They can use slaked if it is properly slaked, 
or they can use a little raw lime, slake it in water. 
and have it perfectly slaked before they add it to 
the tank. 

Q. It should be slaked before being placed on 
the tree? 

A. It has to be, otherwise you would not have 
a neutral copper. 

Q. They spray with that at the time of blos- 
soming, do they? 

A. It is advisable to get it before many of your 
buds have gone out of the pink stage to the white 
or blossuming stage, because after the bloom is 
open, as soon as that petal shows, it is in a condi- 
tions then that it can be infected. 

Q. You say it is advisable to do it just before 
blossoming. At times is spray put on during the 
blossoming period ? 

A. Yes; some of them use two sprays. Thev 
use a 4-4-50, or sometimes they drop one pound of 
lime, and I have seen them use as low as one pound 
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of lime to two pounds of copper, but you are getting 
too near the danger point there and have free copper 
when you get down that low. 

Q. Maybe I did not hear vou correctly. Do some 
orchardists spray with it during the blossoming 
period? 

A. In severe winters sometimes they do. 

Q. That is a spray that is put on, as his Honor 
asked you, by a pressure rig? 

A. By pressure, yes. [72] 

@. What pressure is usually used in spraying? 

A. They use over 

The Court: Q. It depends on the machinery 
you have? 


A. That is correct; it depends on the machine. 
With good machines they try to run from 450 to 
500, so they can ride the rig. 

Q. So I can see how are progressing in that 
country, how many of those machines have they 
down there? 

A. Practically every orchard, your Honor. 

Q. That machinery has come into use in recent 
years, hasn’t it, that pressure? 

A. ‘The first machine I bought was a _ low- 
pressure, second-hand rig in 1923. 

Q. I like the country so well I keep my eve on 
it if I can. The first pressure spray that I saw, 
it seems to me, with a 450-pound pressure was pos- 
sibly six or seven vears ago. J do not recall seeing 
them before that time. 
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A. I never saw them before that time up to 450. 
That was when the Hardy and Beeman came out. 

Q. I just wondered how far behind I was. 

A. They carry 600 pounds pressure putting oil 
on carrots. 

Mr. Moore:: |. With the Pista orchard in 
1943 do you happen to know when he sprayed there ? 

A. J can’t give vou the exact date. I remember 
it was, if not the end of the first week, the start 
of the next week of March. It was mght in about 
that time. 

Q. Was it before—— 

A. I may be mistaken. [73] 

Q. To the best of your recollection was it before 
or after the blossoming had commenced ? 

A. It was just before the bloom started to 
open up. 

Q. Just before? A. Yes, in 1943. 

Q. In vour direct testimony you said, if I 
understood vou correctly, that you visited the Pista 
ranch late in February and you also visited it the 
first week in March 1943. A. Yes. 

Q. At which one of those visits was it that you 
observed the spraying taking place? The March 
visit ? 

A. When the spraying took place was—I know 
it was between one of the visits when he started 
putting it on, and it must have been just after 
the second visit. 

Q. Just after the second visit? 
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A. Just after the second visit, yes. 

Q. When you say “just after,’’? that would he 
the visit in March? 

A. Yes, that would be the first week in March. 

Q. You say it was just after 

A. I am not sure of that, but as I remember. 

Mr. Naus: Mr. Moore, he has already testified 
on direct to several visits in March. 

Mr. Moore: I realize that. I am just trying 
to fix this particular date, that is all. 

Q. How about the Anderson orchard? Do you 
recolleet when the spraying occurred there? 

A. That was just after the first of March. [74] 

Q. How about the Bardin? When did you spray 
there? 


A. The Bardin ranch was started in February, 
the latter part of February. 

Q. I believe you said that when you visited this 
at that time, or along in March, it gave evidence 
that it would make a normal erop, is that right? 

A. I said the prospect was that they could have 
a normal crop. 

Q. At that time? A. Yes. 

Q. And you estimated that normal crop at seven 
tons to an acre for 40 acres, is that right? 

A. Wor that orchard or that sear: 

That would be what vou would call 280 tons? 
Wes. 

280 tons would be a normal vield? 
Following the crops of the year before, that 
would be a normal crop for that year. 
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Q. Was the yield on the Lester Sterling ranen 
or orchard 40 per vent? 

A. Lester Sterling had about a 40 per cent crop 
if he had picked it all. He picked about 30 per 
cent, 

The Court: When was this? 1943? 

Mr. Moore: 1943 I am referring to. 

The Witness: Yes, 1943, your Honor. 

Mr. Moore: Q. How ahout the Bob Sterling? 
What was his crop? 

A. I estimated it in April at about a 35 ‘per 
cent crop. 

Q. What did he actually get, do you know? 

A. He didn’t quite get that much. I doubt if 
he got over 30 per cent. 

Q. What did Mrs. Kerns’ ranch do? 

A. Mrs. Kerns’ ranch is one [75] that is not 
being taken care of or not being sprayed, that J 
didn’t even waste any time on. 

OF What is that? 

A. I didn’t even waste any time on that, any 
more than to look to see what brown rot was in 
there. They haven’t taken care of that orchard. 
It is only a little orchard. 

Q. Don't you know what 

A. I don’t know what her tonnage was, whether 
She picked anything off of it or not. 

What was Wilmouth? Did vou observe that ? 
Yes, but I don’t know what his tonnage was. 
How about the Hill orchard? 

The Hill orchard was very light. 


are > 
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Q. What would you say the Hill orchard pro- 
duced ? A. In tonnage? 

Q. Yes, or percentage, percentage of normal— 
any way you want to put it. 

A. Not over 10 tons. 

Q. Over 10 tons? A. Not over 10 tons. 

Q. What would that be, what percentage of a 
normal crop? 

A. That would be 10 or 15 per cent. I will 
say on the Hill ranch I did not visit it very much. 

Mr. Moore: JI do not know what time your 
Honor wants to adjourn. 

The Court: Do you think you can get through 
today? 

Mr. Moore: I think so. 

The Court: All right; I yield. I will give you 
a reasonable time. If vou do not think vou can 
get through, I will adjourn. [76] 

Mr. Moore: Q. Did you want to go baek to- 
night, Mr. Lewis? A. If Migeould: 

Q. How about the 1944 crop? What were the 
weather conditions this spring? 

A. We had ideal conditions this spring. 

Q. Ideal weather conditions? 

A. Weather conditions, ves. 

Q@. There was a very Ingh percentage of crops 
that were fertilized and steady on the trees, isn’t 
that correct? A. Very high. 

Q. In fact, would it be going too far to say 
that in practically every orchard in Monterey 
County this year they had to thin them out? 
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In nearly all. 

In nearly all? A. Yes. 

Did vou see the Pista orchard this spring? 
Yes, 1 did. 

What kind of a yield did he have there? 
This vear I missed my estimate on all or- 
chards in the county. The Pista had a very good 
stand except a few of the trees just after vou cross 
the Gabilan Creek, and to the left in there there 
were some trees, and a few right there before vou 
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eross the creek on your left, that would need no 
thinning in there. The rest of them needed thin- 
ning. 

Q. You had a very heavy crop, as a matter of 
fact, did you not? A. Yes. 

Q. It took a very considerable amount of thin- 
ning on his part; to thin the fruit out, did it not? 

A. On all orchards, practically all orchards. [77] 

Q. In other words, the fertilization there this 
year was fine? A. Yes, it was. 

Q@. And as you say, the weather conditions this 
year were ideal ? 

A. Was ideal. We had foggy weather, but we 
did not have the cold rain. 

Q. You referred to the California Orchard Com- 
pany as | believe you said one of the ranches that 
got about 10 per cent. A. About 20. 

Q. About 20? <A. 15 to 20 per cent. 

Q. They have two ranches in Monterey County, 
have they not? 
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A. You mean the Carlisle-Thorpe and the Cali- 
fornia Orchard? 

Q. I didn’t understand you. 

A. Do you mean the Carlsle-Thorpe and the 
California Orchard ? 

Q. I don’t know. I understood the California 
Orchard has two separate orchards in Monterey 
County. 

A. It is on the same ranch, unless you are re- 
ferring to the Carlisle-Thorpe across the Greenfield 
Road. 


Q. Yes. A. Yes. 

Q. One of those had a very much heavier yield 
than the other, did it not? A. Last year. 

Q. 1943? A. Yes, it did. 


Q. And they are practically adjacent to one 
another, are they not? 

A. ‘T’hey are, I would say, a mile and a half to 
two miles separating them. 

Q. How many times did vou irrigate at Bardin’s 
during 1943? [78] 

A. Onee before the fruit was picked and 


Q. Can you tell us approximately when? 

A. Just before the 20th of May 
up by the 20th of May. 

The Count: Vihestrint 

The Witness: The fruit—a vear ago he started 
picking around the first of July. 

Mr. Moore: Q. Do you know whether Pista 
irrigated in 1943? 


tried to finish 
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A. I didn’t notice Pista irrigating until after 
the fruit was off towards the fall. 

Q. That was in the fall? 

Pe “wes, that was"in 1943. 

Q. 1943 I am referring to. A. Yes. 

Q. Did vou cultivate the Bardin ranch in 1943? 

A. Well, they cultivated it, ves. 

Q. When did they do that, do you know? 

A. Just after the Bordeaux spray was put on. 

Q. Do you know whether Pista cultivated in 
1943 2 

A. I can’t recall now whether that was culti- 
vated or not at that time. 

Q. When vou were on the property in 1944, this 
year, did you see evidence of dust on the orchard? 
Mr. Naus: Do you mean from Permanente? 

A. Not to any excess; not to any excess in 1948. 

Mr. Moore: Q. In 1944? 

A. In 1944—pardon me. In 1944 I didn’t see 
it to any excess. 

Q. But you did see dust on the orchard? 

A. There was a [79] little, yes. That is, it was 
on the ground—I didn’t notice it on the trees—and 
some on the buildings. 

Q. Did you look at the leaves on the trees to 
see whether they had dust. on them in this year? 

A. You could see just a little. but on the fruit 
at picking time I didn’t see a particle of dust. I 
didn’t notice a particle of dust on the fruit. 

Q. In 1943 was there dust on the trees? 

A. Yes, there was. 
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Q. In a greater amount, was it? 
A. To a greater amount. 
Mr. Moore: I think that is all, your Honor. 
Mr. Naus: I will try to finish quickly. 


Redirect Examination 

Mr. Naus: Q. In other words, Mr. Lewis, in 
1944, as compared to 1943, in the Pista orchard 
there was a great falling off in the quantity or 
volume of the Permanente dust, in the Pista or- 
chard ? 

Mr. Moore: I object to that. 

Mr. Naus: Q. So far as you could tell by using 
your eye? 

A. By using my eye, yes. 

Q. That is what I mean. I have no idea of the 
percentage or anything of the sort, but it was a 
perfectly obvious or apparent fact, wasn’t it? 

A. Yes. 

Q. This California Orchard Company, the two 
orchards that you mentioned about a mile and a 
half apart, how far is that from the Permanente 
plant, roughly? A. About 37 miles. 

Q. Is it or not in a wholly different district than 
the district [80] that the Pista orchard is in? 

A. It is entirely different. 

Q. Is there or not any uniformity in percentage 
of apricots setting or in crops, that covers or 
blankets the county as a whole, or does it vary at 
vatious spots within the county ? 

A. In figuring percentages, every area is dif- 
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ferent. Prunedale is, if I may go to the extent 
of explaining, an area that should never have had 
eots in it. The Natividad and Alisal area produces 
a very good shipping cot. The Greenfield area pro- 
duces a good shipping cot. But on account of a 
high humidity down there, hotter weather, they have 
to be more careful in handling that than they do 
up in the Natividad and Alisal area, for the reason 
that with the heat your cots ripen faster. There is 
less danger of your different rots during shipment, 
during the hot spell in the Greenfield or King City 
area, while there is a danger of your brown rot. 
on apricots In the Alisal and Natividad area, espe- 
cially if you have your water on too late in the 
spring like, say, after the 20th of May. You get 
over the danger line, because most years your apri- 
eots come in the first of July. This year they didn’t 
come in until the first of August, which imereased 
our tonnage and upset my estimate on it. I was 
figuring on most of those orchards 12 to 14 to the 
pound, when I put in my apricot estimate to the 
department, and when they finally picked it they 
ran 10 to 12 to the pound. 

Q. In other words, this year, 1944, there was 
an unusually late [81] harvest season ? | 
A. It was an unusually late harvest season. 

Q. What district do those California Orchard 
Companies lie within? 

A. That is the Greenfield and King City avea. 

Q. In the vear 1943 you spoke of the Bardin 
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orchard having 23 acres in full bearing, as I under- 
stood you. A. Yes, I did. 

Q. In the year 1943 what tonnage was harvested 
from those 23 acres? A. About 135 tons. 

Q. That Bardin orchard is roughly just about 
half the size of the Pista orchard, isn’t it? 

A. Just about half the size. 

Q. Now, you spoke of some oak root fungus and 
black rot A. Black heart. 

Q. —hblack rot on one or two limbs in the Pista 
orchard. The Pista orchard, we understand, has 
about 44 acres. It runs about 70 trees to the acre, 
doesn’t it, roughly? 

A. Pretty close to it, not quite. 

@. There are somewhere around 3000 or 3100 
trees in the orchard, then, apricot trees in the Pista 
orchard? A. Yes. 

Q. Of those 3000 or 3100 trees what would vou 
say is the maximum number of trees affected by 
any of the diseases that you have mentioned as 
having observed in the orchard? 

A. Any tree that is noticeable with oak root 
fungus is dead. A tree affected with black heart— 
now, the term ‘‘black heart’’ can be used for differ- 
ent diseases. We use a technical term on it to 
identify that fungus. There were two trees I no- 
ticed with that there. Otherwise I couldn't say 
there were any other [82] diseases. 

Q. Just two trees out of the 3000 or 3100, is that 
right ? 
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A. That was affected with disease. There are 
weak trees and there are strong trees, but that wil 
be in any orchard. 

Q. In other words, of the 3000 or 3100 trees, 
outside of a couple all were in a healthy, full 
bearing condition, is that correct? 

A. Yes, with the exception of those that were 
dead. Pardon me. 

Q. About how many would that be? Outside of 
the 3000 01 3100 could you give his Honor an est!- 
mate of the total number of the trees that you now 
refer to? A. No, I eouldn’t. 

Q. Would it be less than 100? A. Yes. 

Q@. Would it be Jess than 50, do vou think? 

A. It would be less than 50; it would he less 
than 25 at the present time, because they would 
pull them as soon as they were dead o1 nearly so. 

@. Then 25 or 50, whatever the number is, would 
be the total number affected by the oak root fungus, 
wouldn’t it? A. Yes. 

Q. Now, vou have been asked about spraying, 
irrigating and the like. I will ask you this ques- 
tion; From all the observations vou have made of 
the conduct, the handling of the Pista orchard, 
has the Pista orchard through the vears been 
handled in a good, effective, efficient, farmerlike 
way ? ee) imas. 

Q. Through the years that you have observed 
it have you any criticism of either the spraying or 
the irrigating in the Pista [83] orchard 2? 
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A. Well, after the fruit crop came in last year 
J thought it should have been watered a little sooner 
than it was. 

The Court: Q. What is the purpose of the 
watering ? 

A. To build up your tree and build up your 
buds for the next year, and hold your root system 
so it wont’ get dry, although I may be wrong on 
that, because we had a wet winter, and there could 
have been sufficient moisture underneath. 

Mr. Naus: Q. What you are referring to might 
have affected the 1944 crop, but it could not have 
affected the 1943 crop, isn’t that correct? 

A. It couldmyes: 

Mr. Naus: That is all. May the witness be ex- 
cused, unless Mr. Moore wants him further? 

Mr. Moore: I do nott hink I will want him any 
further. 

Mr. Naus: I did not want to hold him here 
unnecessarily, 

The Court: We will adjourn until tomorrow 
morning. | 

(Thereupon an adjournment was taken until 
tomorrow, Wednesday, September 13, 1944, at 
10:00 a. m.) [84] 
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10:00 O’Clock A. M. 


Mr. Naus: Shall I proceed? 
@ie Court: You may proceed. 
Mr. Naus: Call Mr. Twining. 


F. E. TWINING, 


called as a witness by Plaintiff; sworn. 
The Clerk: Q. Will vou state your name? 
A. FF. E. Twining. 


Direct Examination 

Mr. Naus: Q. Mr. Twining, you are located in 
business where? 

A. Fresno. 

@. What kind of business? 

A. Chemical and physieal laboratory, sir. 

Q. Your laboratories operate under what name 
there ? A. The Twining Laboratories. 

Q. How long have you been engaged in the busi- 
ness of the Twining Laboratories at Fresno ? 

A. Well, I have had laboratories in Fresno for 
forty-six years—in 1898. 

Q. Speaking generally, what is the nature of the 
business conducted by those laboratories during 
that period ? 

A. Our laboratory handles a general line of 
scientific research work. It is the largest laboratory 
run on the Pacific Coast, and very well equipped. 

Q. Is that or not conducted under your personal 
supervision or [85] direction? ee oes. Si 
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Q. Have you through the years at any time 
made any studies or experiments or tests with re- 
spect to the effect of deposits of dusts of various 
kinds on fruit trees? A. <A number of them. 

@. State generally to his Honor so he will under- 
stand, over what period of vears you conducted 
those, and of what nature, just generally ? 

A. I would state that in various forms of dust 
we have made examinations, oh, over a period of at 
least thirty vears, and very intensive studies in the 
last ten years. 

@. And those studies have embraced what types 
or species or kinds of dust? 

A. Well, a number of cement plants—we did the 
work for both the cement companies and ranchers 
in the immediate district, there. 

Q. In California ? A. Yes. 

@. Have you made dust studies in connection 
with fruit orchards? 

i. These were principally orchards. 

@. Have you made studies, or experiments, or 
tests with respect to Mr. Pista’s orchard that we 
referred to in this case, the apricot orchard near 
Salinas ? 

A. I made a number of examinations and trips 
through this orchard. 

Q. When? A. My first trip to the orchard, 
itself, was on the 14th of March of this year. 

Q. The 14th? no Ves 

Q. That was one trip. Have you made other 
trips? A. There have been two trips. [86] 


| 
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Kir. Moore: Pardon me. Did you say March 
14th—— 

Mr. Naus: Q. I think you said March 14th—— 

A. March J4th, Miay 22nd and August Ist. 

Q. Of 19442 A. Yes. 

Q. Prior to actually making personal trips to 
the orchard, itself, did you or did you not ever test 
or examine any vegetation, foliage, leaves, and the 
like from that orchard ? A. Yes. 

Q. When? 

A. In December, 1942. I had some foliage from 
trees sent to me to determine what the white deposit 
was on these leaves. 

Q. You mean sent to you by Mr. Pista? 

A. Yes. They came through. 

The Court: @Q. That was in 1942? 

A. In 1942, yes. 

Mr. Naus: Q. December, 1942. Now, was there 
anv other foliage sent to vou after that ceeasion in 
December, 1942 and before your personal visit in 
1944? 

A. Yes. This foliage in 1943 was sent to me 
after my visit in 1944. 

Mr. Moore: I do not want to interrnpt 


Mr. Naus: But vou are interrupting, 

Mr. Moore: If know that. 

Mr. Naus: What is it you wish? 

Mr. Moore: I did not get the dates straight. 

Mr. Naus: I am trying to get them straight. I 
am trying to give his Honor first the dates. Now, 
the witness has given them straight. he diffieulty 
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I think has been in the recep- [87] tion. He gave 
the three dates in 1944 that he actually visited the 
field. 

Mr. Moore: ‘That is correct. 

Mr. Naus: Prior to any visit to the field he first 
received foliage, leaves, and the hke in December, 
1942. 

Mr. Moore: Q. That is correct, is it? 

A. Yes. 

Mr. Naus: And that he has further testified that 
after he had visited, at some time visited the field 
in 1944 there were turned over to him some samples 
that Mr. Pista had taken as of 1943. 

Q. Have I fairly summarized your testimony ? 

A. Yes, that is correct. 

@. Now, Mr. Twining, in your examination of 
this vegetation that was sent to you in December, 
1942, I think you said to determine what this white 
dust that was on there, what did you find it to be? 

A. I found it to be a dolomite, that is, a combina- 
tion of magnesium and calcium carbonate. 

Q. Have you a memorandum, or did you make a 
report of the analysis of that? 

A. I only have—I have a copy of a letter that 
was written. 

Mr. Naus: If vour Honor will permit me, I will 
submit to Mr. Moore the original report that Mr. 
Twining made to Mr. Harrington, at Salinas, the 
attorney, and if there is any objection to the whole 
of the report, the narrative going in, I will ask the 
witness to detach the chemical analvses and we will 
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put [88] those in. J am willing to use the whole 
or just take out the analyses, themselves, if it is 
desired that way. 

Mr. Moore: May we have about a five-minute 
retess 7 

The Court: We will take a recess. 

(Recess. ) 


Mr. Naus: If the Court please, before proceed- 
ing with the witness, Mir. Welsh, the Clerk. has 
reminded me about the reporter's transcript, which 
has not yet been mentioned. Arrangements have 
been made with the Court Reporter to give each side 
a copy and a third copy, original, or whatever it 
is, to the Court, each of us paying haif of the cost, 
and I suggest if that be agreeable all around. the 
Judge’s copy be placed on file with the Clerk. 

Myr. Moore: That will be satisfactory. 

My. Naus: Q. Mr. Twining, vou made a report 
to Mr. Pista or to Mr. Harrington, lus attorney, an 
original report dated March 31, 1944, and vou recog- 
nize that as that report, do von not, the original of 
it? mw. Yes. 

My. Naus: I ask that it be marked for identifi- 
cation. 

The Court: Let it be marked. 

(The report was marked Plaintiff's Exhibit 
+ for Identification. ) 


Mr. Naus: Q. Then at a later time, dated as of 
August 8, 1944, you made a supplement to that 
report or a supplementary report and vou recognize 
this as it, don’t vou? 
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A. Yes. Do you [89] want an explanation ? 
Q. No, I just want to identify that. You recog- 
nize that as a supplementary report, don't you? 
A. Yes. 
Myr. Naus: I ask that it be marked for identifi- 
cation. 
(The document in question was thereupon 
marked Plaintiffs’ Exhibit 5 for Identification. ) 


Mr. Moore: May I say something? 

Mr. Naus: Yes. 

Mr. Moore: During the recess Mr. Naus and I 
discussed this matter. It is a scientific matter. 
And we have asked the privilege of studying these 
reports that Mr. Twining has made, and that is the 
reason he has marked them for identification. We 
are not going to make any objection to their admis- 
sion other than we would like to have the oppor- 
tunity to have them studied over the noon hour, 
your Honor. 

Mr. Naus: I stated to Mr. Moore, if the Court 
please, that the reason I had not torn out the 
chemical analysis in the frst place is that I am 
reluctant to take a document apart. So in order to 
meet the present situation, I suggested I would ask 
that each document be marked for identification, 
and then as to chemical analysis and the hke figures, 
I would offer in evidence the separate page contain- 
ing that, without regard to the narrative elsewhere 
in the report; that if it be desired that the whole 
report go in, naturally I would weleome it. Jf there 
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is any objection to it, [ would approach the matter 
in [90] another way. 

I also stated to Mr. Moore that if vour Honor 
would grant him permission at today’s noon recess 
I would have no objection to the Clerk giving cus- 
tody of these exhibits for identification to Mr. 
Moore until 2:00 o'clock. Does that cover it? 

Mr. Moore: That covers it. 

Mr. Naus: Q. Mr. Twining, your original re- 
port is now called Plaintiffs’ Exhibit No. 4—we will 
eall it that—the supplementary report is No.5. On 
pages 3 and + of Exhibit 4 there are the detailed 
data, figures and the like, of an analysis or analyses. 
Which samples or what vegetation were the subject 
of that analysis or those analyses? 

A. This is the vegetation [ tock when I made my 
trip in March. 

@. In March of 1944? A. March of 1944. 

Q. Give me that date in Mareh again? 

A. The 14th. 

Q. That analysis of vegetation was of vegetation 
taken by vou personally from the Pista ranch on 
March 14, 1944? A. ‘That is correct. 

Mr. Naus: I offer in evidence those pages 3 and 
4 of Exhibit 4 for Identification. 

Mr. Moore: I would like to veserve my objec- 
tion. I do not think I am going to make an objec- 
tion when I get through, but I would like to reserve 
it at this time. 

The Court: Very well, it will go in subject to a 
motion to strike. [91] 
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My. Naus: I won’t attempt to take up your 
Honor’s time reading that. It consists of figures 
and percentages, and perhaps I can cover it in an- 
other way than by reading it. 

(Pages 3 and 4 of Exhibit 4 for Identifiea- 
tion was received and marked Plaintiff’s Ex- 
hibit 6 in evidence.) 


Mr. Naus: With your consent, Mr. Moore, I 
would like to take this Exhibit No. 5—and with his 
Honor’s consent—I notice the five pages are not 
numbered—I would like to number them now. 

Mr. Moore: That is the supplemental report? 

Mr. Naus: That is the supplemental report and 
Mr. Clerk, I will put 1, 2, 3, 4, and 5 in circled pen- 
cil in the upper right-hand corner of each page. 

Q. Mr. Twining, [ hand you Exhibit 5 for Iden- 
tification and direct your attention to the page 
numbered 3 on that, that relates to a sample of 
dolomite ore. When and where was that sample 
taken? 

A. That was taken below the quarry—was that 
page 3? 

Q. That is what I have numbered 3. 

A. That was taken below the quarry. 

Q. What quarry do you mean, the Permanente 
plant quarry? A. That is right. 

Q. On the Permanente property ? A. Yes. 

@. When was that taken and by whom? 

A. That was taken August Ist. 

Q. What vear? [92] A. This vear, 1944. 
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Q. Did you analyze that sample of ore from the 
Permanente property ? A. Yes. 

Q. Is this page 3 a true analysis of it? 

A. Yes. 

Mr. Naus: I! offer in evidence that page 3. 

Mr. Moore: May that take the same course as 
the previous exhibit ? 

The Cowt: Yes. 

(Page 3 of Exhibit 5 for Identification was 
received in evidence.) 


Mr. Naus: Q. I now invite your attention to 
page 4 of that Exhibit 5 for Identification and ask 
what those samples were and when and where they 
were taken? 

A. These were taken on the 22nd of June. 

Q. What year? A. This year, 1944. 

Mr. Moore: I have not seen it, Ma. Naus. Can 
you identify it some place? You say ‘*these sam- 
ples.’” Samples of what? 

Mr. Naus: Mr. Moore, each of these pages has 
a legend at the time that identifies the sample, but 
IT will cover it. They are self-explanatory in that 
respect. 

Mr. Moore: Don’t you think having it in the 
record would help? 

Mr. Naus: I am offering it in evidence. and it 
will be in the record, and it will help. But in the 
meanwhile I would like to lay a foundation for it 
so later, when the record is [93] gone over with a 
fine-tooth comb it won’t be said I failed to prove 
something. 
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Mr. Moore: Myr. Naus, I do not know whether 
you are talking about dolomite ore 

Mr. Naus: Iam not talking about dolomite ore; 
I am talking about dolomite deposits on vegetation. 

Mr. Moore: May I add to that page 4 shows a 
heading, ‘‘Samples, branches from apricot trees 
taken by F. E. Twining and J. 8. Pista, June 22, 
1944.”’ 

Mr. Naus: It is not in evidence. ‘There is noth- 
ing in the record that tells us that yet. 

Mr. Moore: I just want to get it identified in 
the record. 

Mr. Naus: It is already identified. It is in the 
eustody of the Clerk with exhibit numbers and the 
page numbers referred to. ‘There is full identity. 

Q. Will you answer the question, Mr. Twining? 

A. Let us have that question. 

(The reporter, reading: 


‘“Q. I now invite your attention to page 4 
of that Exhibit 5 for Identification and ask 
what those samples were and when and where 
they were taken ?’’) 


A. ‘These were samples of foliage from the apri- 
cot trees on the Pista orchard taken on May 22, 
1944, 

Mr. Naus: Q. May or June 22nd? The paper 
here says ‘*6.’’ 

A. June 22nd—sixth month. I have sixth month 
here. [94] 

Q. Taken off the trees as live leaves at that time? 
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” Yasy that is correct. 

Q. Now, is the chemical analysis appearing on 
page 4 a true result of the analysis made in your 
laboratory ? 

A. One column shows the amounts on the apri- 
cots and another column the amounts on the leaves. 

Q. My question is, is it a true analysis, a true 
result of the analysis? am Wes. 

Q. In the left-hand numerical column you have 
‘‘Apricots’”’ there. That means the fruit, itself, 
does it? A. Yes. 

Q. And then in the right-hand column, where it 
says, ‘‘Leaves,’’ are the leaves from the apricot 
trees that the fruit came from? A. Yes. 

Q. And similarly, I invite your attention to 
page 5 of that Exhibit 5 for Identification and ask 
the same question with respect to it: What the 
samples were and when and where they were taken. 

A. Those are samples of apricots and leaves 
taken on August 1, 1944. 

Q. From the Pista orchard? 

A. At the Pista orchard. They were picking 
at the time. 

Mr. Moore: May I make a statement, Mr. Naus? 
IT will withdraw my former statement and let them 
go in, not for identification. but let these reports go 
in as evidence. Of course, anv conclusions he has 
made 

Mr. Naus: The Court is not bound by anv con- 
clusions. [95] That simplifies it. I will come to 
that in a moment, 
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Q. Just to complete what was left in mid-air 
here, are the analytical results shown on that page 
5 of Exhibit 5 the true results of those analyses of 
the leaves and fruit from the Pista orchard? 

A. Yes. 

Mr. Naus: I at this time offer in evidence 
Plaintiffs’ Exhibit 4 for Identification. 

The Court: It may be admitted and marked. 

(The document referred to was received in 
evidence and marked Plaintiffs’ Exhibit 4.) 


PLAINTIFFS’ EXHIBIT No. 4 


The Twining Laboratories 
We Test Anything 
Telephone 3-2118 


2927 Fresno Street, Fresno, California 


Analysts Address Mail to 
Industrial Chemists P.O. Box 1472 
Testing Engineers Fresno 16, California 


March 31, 1944 


The following is a brief report on examination 
of Pista apricot orchard on March 14, 1944, and it 
was definitely shown that deposits of dolomite were 
present on the vegetation. 

Experiments and field examination of dusts con- 
taining soluble lime and/or magnesia have demon- 
strated positively that the soluble hme prevents 
pollination and fertilization of the blossoms and 
that most of the damage to the fruit crop is done 
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during blossoming time. However, deposits of dust 
on what fruit does develop seriously affect value 
and price of same. 

It was shown that dust from Permanente plant 
was being slowly deposited at time of investigation 
(March 14), and that damage to this year’s crop 
will occur. Just what percentage can be approx- 
imated after petals have fallen and fruit begins to 
drop. 


Examination 

B48154 

For—Mr. B. Pista 
Watsonville, California 


An examination on March 14, 1944, of an apricot 
orchard of 538 aeres including some of the other 
vegetation in and around same, belonging to B. 
Pista, and located about one-half mile north of 
calcining plant and dolomite quarries of the Per- 
manente Co., showed the following conditions: 

(These properties are located in Natividad Dis- 
trict of Monterey County, California.) 

The orchard was in bloom but it was apparent 
that blossoms were less in number than the average 
apricot orchard. Little foliage was on apricot trees 
at this time, but leaves from an orange tree and 
several oaks showed white encrustations on upper 
side. 

Grasses and weeds along ditch were well ad- 
vanced in growth and samples washed with acidu- 
lated water showed presence of dolomite. Also 
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samples of upper layer of soil taken in undisturbed 
portion of orchard, also where no spray material 
would be deposited, showed presence of consider- 
able greater quantity of lime and magnesia than 


deeper portion. 


SAMPLES—DEPOSIT ON OAK LEAVES, CITRUS LEAVES, 


AND WEEDS 
No. 1: Oak leaves, small sample 
No. 2: Citrus leaves 
No. 3: Weeds, Wong creek, north of house 
No. 4: Oak twigs and leaves, large sample 
No.1 No.2 No.3 No.4 
Weight of sample, grams.................. 20.4 9.5 27.2 65.0 
Total weight of deposit, grams........ 0.794 0.162 0.026 2.603 
Percent on vegetation ...................... 3.89 La 0.09 4.00 
Total weight of calcium earbonate 
(CaCO;) grams =o 0.514 0.109 0.015 1.4382 
Percent in total deposit -................ 64.7 64.3 57.7 55.0 
Percent in vegetation 2.2... 2.02 1.10 0.05 220) 
Total weight of magnesium carbonate 
@ileCO;), craic 0.103 0.025 0.008 0.176 
Percent in total deposit —............-...- e8) 15.4 30.7 6.8 
Percent on vegetation ..............-..---- 0.50 0.26 0.03 O27 
Total weight of silica (SiO.), grams 0.117 0.004 0.001 0.544 
Percent in total deposit ................--.. 14.7 2.4 3.8 20.9 
Percent im vevetaiion —-- 0.57 0.04 0.003 0.84 
Total weight of iron and alumina 
(R03), Greiiss 2 eee ere 0.051 0.020 0.001 0.327 
Pereent in total deposit.................... 6.4 1223 3.8 12.6 
Percent on vegetation ..............--.----- 0.25 0.21 0.003 0.50 
SAMPLE—SOIL 
Top 4” We 
Total lim® BAC aO)) pee eee 1.05% 0.58% 
as Caleium earbonate (CaCQs)................---- NEST) Uo ee 
Motal magnesia *CNi@)) 2... cee 1.10% 0.51% 
as Magnesium carbonate (MgCQs)..........-..- 2OOyo -..—8 
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Explanation of Analyses 

1. The lime and magnesium are deposited as 
oxides, but gradually form carbonates when ex- 
posed to air. 

2. It will be noted that amount of material on 
weeds was much less than on leaves due to fact 
that weed growth was new and had been exposed 
but a short time, while deposits on leaves extended 
over previous year and had not been washed off by 
winter rains. 

3. The percent of lime and magnesia shows that 
the enctrustations were dolomitic material. 

Analysis of deposits on apricot leaves taken late 
in the fall of 1942 and 1943 shows considerable 
amounts of dolomitic material present. 

Many fruit growers in the vicinity of lime and 
dolomite quarries and calcining plants, also Port- 
land Cement mills, have noticed that the dust pro- 
duced more or less serious damage to crops, espe- 
cially deciduous fruits. There was a decrease in 
both amount and quality of fruit on the trees within 
the dust zone. 

The following remarks are based on experimental 
work done by ourselves over a period of many 
years. 

Appearance of Foliage 

The foliage of plants in the dust zone show de- 
posits of a fine, grey, gritty material. The thick- 
ness of the coating varies with the distance from 
the source and is usually perceptible for a distance 
of two miles from the source. 
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Source 

That the dust comes from the quarries and cal- 
cining plants (particularly the latter) is evident 
by the following: 

1. Chemical composition which shows that same 
is lime and/or magnesium oxides with some carbon- 
ates and different from road dust. 

2. It is found nowhere else except in the area 
about the mills. 

3. Reaction of recently deposited material is 
alkaline. 

A study of mills in operation shows two main 
sources of dust: 

1. Crushing of raw and calcined materials. 

2. Stacks of kilns where materials are calcined. 

The stacks are undoubtedly the principal source 
of the dust on foliage because the strong draft in 
the kilns carry some of the fine, dry material out 
of the top of the stacks (quite apparent to the eye.) 

The distance to which the dust is carried points 
to high kiln stacks and forced ejection. The pre- 
vailing winds have considerable to do with this 
effect. 

Amount of Dust 

The amount of dust deposited on soil and foliage 
varies with distance from plant, weather conditions, 
and (so far as foliage is concerned) the type of 
vegetation. 

Samples of leaves taken from the apricot trees 
in the fall of the year 1942 showed rather heavy 
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deposits of the dust indicating approximately 114 
to 2 tons per acre. 

Samples of foliage from same orchard taken in 
1943 showed rather heavy deposits of dust. The 
crop was very much diminished from previous 
years. 

Analyses of all these deposits show same to be 
dolomite which had been calcined, then partially 
zarbonated by exposure. 

Samples of soil showed over 4% of lime and mag- 
nesium carbonates, in first 4 to 6 inches with de- 
ereased amounts in deeper lavers. 


Damage 

A large amount of experimental work and num- 
berous investigations in the field have been made 
on the effect of different dusts on various crops. 
The following are some of the facts determined: 

Heavy deposits of ordinary road dust will cause 
trees to vield less fruit than when same are free 
from such dust. 

Dusts, containing calcined lime and/or magnesia, 
which includes dolomitic material, Portland cement, 
quicklime, etc., differ from other dusts in that by 
absorbing dew or moisture in the atmosphere they 
form on the leaf surface a more or less hard en- 
erustation that is not easily removed by rain, and 
may be difficult to remove by hand. The amount 
of this coating is usually less on annual crops or 
plants that shed leaves annually. However, there 
is always less fruit on the dusted side of trees, 
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During the past 8 to 10 years we have had oc- 
casion to determine the principal cause of injury 
to fruit trees by dusting same with above-mentioned 
materials at various times, and it has been found 
that damage is due to affect of soluble lime and 
magnesia on the blossoms. 

In all cases where the material had been calcined 
and contained some soluble lime and/or magnesia 
present there was a decided injury to the fruit 
blossoms. 

Only a small percentage of the blossoms so 
treated with such dust set fruit. (The unburned 
lime and dolomite—neutral carbonates—produced 
but little effect. 

For some time after the falling of the petals no 
difference could be observed between blossoms so 
treated and those untreated. Both grew at the 
same rate. Often it was 10 to 15 days after bloom- 
ing that any difference was noticeable. The unfer- 
tilized fruit stopped growing and soon dropped. 

It has been shown definitely that the water 
soluble lime is the main substance affecting the 
stigma or the stigmatic secretions in such a way 
as to interfere with fertilization and thus permit 
setting of the fruit (Magnesia produces the same 
effect.) 

THE TWINING LABORATORIES 
iam FEF. BE. PWANING 
PET/ep 


[Endorsed]: Filed 9/13/44. 
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Myr. Naus: I at this time offer in evidence Plain- 
tiffs’ Exhibit 5 for Identification. 
The Court: It may be admitted and marked. 
(The document referred to was received in 
evidence and marked Plaintiffs’ Exhibit 5.) 


PLAINTIFFS’ EXHIBIT No. 5 


[The Twining Laboratories Letterhead] 
August 8, 1944 
Mr. J. T. Harrington 
National Bank Building 
Salinas, California 


Dear Sir: 

We enclose a copy of findings in the last two 
trips to Pista Orchard, and would say that it is 
quite evident that either some method of reducing 
the dust, or considerable less operating has oc- 
curred at the Permanente Plant this season. 

The deposits on the oak leaves taken on Mareh 
14, 1944, and on apricot leaves taken in the fall of 
1943 and 1942, show heavy deposits which would 
indicate decided damage both to setting of crop 
and to the appearance of the fruit at harvest. 

This year (1944) while there was dolomite pres- 
ent on the blossoms and leaves, in March, it was so 
little that no great damage would occur although 
undoubetdly there was some. 

At harvest there could be seen on the fruit and 
leaves some deposit, but on the fruit it would not 
appear to the ordinary observer, although the coat- 
ing on the fruit was slightly gritty. A careful ex- 
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amination by a proposed purchaser would prob- 
ably result in a loss of sale or if same was made, 
at a reduced price. 

It is going to be rather difficult to assess damages 
for this season as the crop is large and in fairly 
good shape. However, we do know that damage 
has occurred in the past both by reducing amount 
of the crop and appearance of it. 

Your very truly, 
THE TWINING LABORATORIES 
By F. E. TWINING 
fet/Ip 
Examination 
B53482 


Supplementary report on Pista Orchard, East of 
Salinas near Caleining plant and quarries of 
Permanente Co. 


Inspections were made and samples of leaves and 
apricots were taken on June 22 and August 1, 1944. 
Results show very decidedly that there was de- 
posited on the foliage and, fruit of this orchard 
much less material than m the years 1942 and 1943. 

Our analyses of leaves made December 12, 1942, 
and later on leaves taken during 1943, and on oak 
leaves early in 1944 show very heavy deposits of 
dolomite. 

The figures for deposits on apricots and apricot 
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leaves on July 22, 1944, and on apricots (during| 
picking) and leaves on August 1, 1944 are attached. 
THE TWINING LABORATORIES 
By F. EK. TWINING 
met /\pp 
Sample—Dolomite 


Taken below quarry by F. W. Twining, on 
August 1, 1944. 


Su SOS) A Re NE Geena 0.05 % 
iimieoeed Alumina (RgO;) .......-.....-....----.-c-00-M--cce-coee 0.18% 
om Carbonate (CaCO,) -_.........cc........-----sue..--_ceee 56.34% 
Magnesium Carbonate (MgCOQgj) .....0....22-eesscecceeeeeeeeee 43.40% 


This is a high grade ore and probably better than 
the average. 
THE TWINING LABORATORIES 
By F. E. TWINING 
‘ hgr/lp 
Sample—Branches from apricot trees, taken by 
F. W. Twining and D. S. Piston, 6-22-44. 


Apricots (15) Leaves (30) 


Total weight of sample taken.............. 480 grams 17 grams 
Surface area of sample taken.......... eo Sq. in: 123.2 sq. in. 
Meet of total deposit......._..............-- 29 Teme. 86.8 mg. 
Percent of total deposit on sample...... 0.0062% 0105 % 
Weight of total deposit per sq. in..... 0.791 mg. 0.705 mg. 
Weight of silica (Si0.) per sample... 2.7 mg. 7.7 mg. 
Percent SiO, in total deposit............ 9.09% 8.87% 
Weight of iron & Alumina (R.0O,) 
“OS ocUii) 0) \ 0.6 mg Liang 
Percent in R.O; in total deposit...... 2.02% 1.96% 
Weight of Calcium Carbonate (CaCO;) 
DEE |g) a car 13.9 mg. 42.1 mg. 
Pereent CaCO, in total deposit........ 46.80% 48.50% 
Weight of Magnesium Carbonate 
(MgCO;) per sample ................. 11.1 mg. 31.2 mg. 
Percent MgCO; in total deposit...... 37.38% 39.94% 
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Sample—Branches from apricot trees, taken by F. 
W. Twining, on August 1, 1944. 


Apricots (21) Leaves (89) 


Total weight of sample taken .............. 1000 grams 50 grams 
Surface area of sample taken.............. 37.5 sq. in. 123.2 sqaam, 
Weicht of total deposit... ee 223.0 mg. 398.4 mg. 
Percent of total deposit on sample...... 0.0224% 0.7968% 
Weight of total deposit per sq. in....... 1.188 mg. 1.186 mg. 
Weight of Silica (Si0O,) per sample... 32.7 mg. 50.9 mg. 
Pereent of SiO, in total deposit...... 14.61% 14.03% 
Weight of Iron and Alumina (R,.0,) 
per sample ....222207. eee 12.9 mg. 21.7 mg. 
Percent of R.O; in total deposit...... 5.16% 5.44% 
Weight of Caleium Carbonate (CaCO;) 
per sample... 96.6 mg. 182.0 mg. 
Percent of CaCO, in total deposit... 43.23% 45.68% 
Weight of Magnesium Carbonate 
(MgCO;) per sample .................... 70.7 mg. 121.3 mg. 
Pereent of MgCO, in total deposit 31.64% 30.45% 
F.E.T. 


[Endorsed]: Filed 9-13-44. 


Mr. Moore: We reserve the objection, your 
Honor, to any conclusions that the witness stated 
there. We do not accept those as evidence. 

Mr. Naus: I take it what is meant by that is 
they are open to weighing by your Honor in heght 
of the cross-examination and in light of contradic- 
tory evidence and opinions, if there are anv; that 
is definitely understood, of course. 

Q. Mr. Twining, in this Plaintiffs’ Exhibit 4, 
the report was prepared and signed by you person- 
ally, was it? A. Yes. 

Q. The statements of fact or opinion or con- 
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clusions or theory [96] or anything in there are 


your statements? A. Yes. 
Q. That is equally true as to Exhibit 5, the sup- 
plementary report, is that correct? A. Yes. 


Q. And in each of those exhibits Nos. 4 and 5 
those opinions, statements, conclusions, theories and 
the like are re-stated by you now under oath on the 
stand, are they? 

A. They are statements made by me from data 
which I had and based on information of work done 
in the past. 

Q. Ido not think you quite followed me. At the 
time you made these originally they were simply 
unsworn statements in writing by you to Mr. Pista 
or to Mr. Pista’s attorney. I am asking you now 
whether you are prepared to repeat the same state- 
ments here in court as being true, to the best of 
your belief. A. Absolutely. 

Mr. Moore: I just want to make one objection, 
Mr. Naus. 

Mr. Naus: Yes, only one. 

Mr. Moore: So the record may show that we are 
not bound by his conclusions in regard to matters 
in which he is not qualified. 

Mr. Naus: I will join in that, Mr. Moore, be- 
eause 1 know that his Honor already knows that 
and would look at it in that light. 

Q. Now, Twining, is there anywhere in that en- 
tire area or neighborhood down there that the 
dolomite or dolomitic deposit that you found on the 


158 The Permanente Metals Corporation 


(Testimony of F. KE. Twining.) 
vegetation and fruit in the Pista orchard could 
come from except the Permanente plant? 

A. Not that I know of. [97] 

Q. You have been through that neighborhood 
and looked it over, haven’t you? 

A. Over many years, yes. 

Q. Is there any other source whatever that it 
could have come from that you know of? 

A. No, that is the only caleine plant in the dis- 
trict that I know of. 

Q. Are you satisfied that is where it came from? 

A. Yes. 

Q. Did you make any tests or experiments with 
respect to the effect of the deposit of such dust on 
the leaves, blossoms, and the like of the apricot 
orchard, with respect to the effect that it would 
have ? 

A. I knew the effect of deposits of that kind 
from experiments made over a period of ten years. 

Q. State the effect of such deposit of such dust 
on the leaves, blossoms, fruit and the like, the 
vegetation, in an apricot orchard. 

Mr. Moore: I am going to object to that as too 
general—leaves and everything else. J think it 
ought to be precise. I think the question is highly 
indefinite, your Honor. The minute you go into 
botany and into the study of plant life you get a 
wide variation, and I think Mr. Naus’ question is 
too general. 

Mr. Naus: Well, it is the deposit of the dust by 
the defendant that pushes this farmer into botany, 
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and I could only ask the question that would be 
ealled for by the issues in this case. Here we have 
established that dolomite dust, or whatever [98] 
you call it, comes from that plant and comes in 
the orchard. Having gotten in the orchard, I want 
somebody competent to state what effect it has. I 
can’t ask everything in one question. 

Mr. Moore: I know you can’t ask everything in 
one question, but you can cut your questions to 
pieces so you ask one question at a time. In other 
words, this gentleman is an expert, your Honor. 

We are put in a very peculiar position here in 
determining whether it is a question of interference 
with pollinization, whether it is the growth of the 
tree, photosynthesis, or what it is, and here is a 
man who is an expert, and I think that he should 
be held down to definite questions on his direct 
examination, not what this particular dust does on 
general things, but what it does in this particular 
instance, what the dust is composed of, and all the 
chemical reactions, and I make the objection the 
question is entirely too general. 

Mr. Naus: If the Court please. I have already 
separately established what your Honor has not had 
an opportunity to see, exactly what that dust is 
composed of in the finest mathematical quantities, 
by the various chemical names and the like. I have 
fully identified the dust and where it comes from. 
I am merely asking this witness here to tell what 
happens in an apricot orchard to apricot trees when 
such dust falls on the trees, what is the effect of it. 
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The Court: Is that your question? [99] 

Mr. Naus: That is my question. 

The Court: He may answer that question. 

A. The effect of that dust can be in at least two 
forms. If a calcine material is deposited in the 
blossoms during the blossoming period—of course, 
this dust is alkakine—it affects the secretion of the 
stigma and prevents the pollinization or fertiliza- 
tion. That occurs during blossoming time and, of 
course, depends on the quantity as to how much 
damage it might do. 

The other damage it can do is the amount of 
deposit on the fruit and the appearance of the fruit. 
Also, the deposit on the leaves, if heavy enough, and 
interference with photosynthesis may cause trouble 
to the tree eventually. 

Mr. Naus: Q. You spoke of calcine material. 
In these exhibits and in the chemical analyses that 
appear in them, does calcine material appear? 

A. Well, of course, a calcine dolomite is a mag- 
nesium and calcium oxide. 

Q. Is that present in these oxides? 

A. Qh, yes. 

Q. Take this dolomite ore on the Permanente 
ground there. It is quarried out, surfaced quar- 
ried, is it not? 

A. Yes, that is, in the form of a carbonate. 

Q. Whether it is quarried in that quarry in the 
first instance, it is not yet calcium, is it? 

A. No, it is not calcium. 
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Q. There is a plant on the Permanente property 
in which the calcine occurs, does 1t? 

A. ‘There is a calecine kiln there on [100] the 
property. 

Q. Is that the plant that has those tall high 
stacks connected with it? A. What istiagat. 

Mr. Moore: Pardon me, Mr. Naus, may J make 
a suggestion? It might assist your Honor to under- 
stand this thing if I made a brief statement at this 
time so that your Honor will fully appreciate this 
matter. Dolomite, as [ understand it, is a deposit of 
ealclum carbonate—we expect to prove this—and 
magnesium carbonate. This mine, if you call it 
that, or quarry is located outside of Salinas. The 
first step in this process is putting it in a kiln, 
there, that is similar to, you might say, a cement 
kiln. Cement is calcium carbenate primarily. Dolo- 
mite has magnesium and is about a fifty-fifty per- 
centage of magnesium carbonate and calcium ecar- 
bonate. It is put through practically the same 
process that it is put through in cement kilns. You 
correct me, Mr. Twining, if I am in error. 

The Witness: That is right. 

Mr. Naus: Just a minute, Mr. Moore. Please, 
now. Don’t give any direction lke that to the 
witness. I want to interrupt right there. 

Mr. Moore: May I withdraw it? 

Mr. Naus: No. I merely wish to make a state- 
ment as vou are making. I will have no objection 
to your making a statement at this time that will 
assist his Honor in any way. In so far [101] as 
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they are statements of fact, I will expect them to be 
proved through witnesses on the stand. Now, when 
I have a witness on the stand and you ask him to 
listen to you and correct you as you go along, you 
are in effect seeking to have the witness give a sort 
of approval or disapproval to what you say. I 
would rather the witness be silent during this state- 
ment, but I will make no objection to the statement 
if it will assist your Honor. 

Mr. Moore: JI will withdraw that. I did not: 
intend to do that, your Honor. In the light of Mr. 
Naus’ objection, I will apologize. In the next step 
it is taken over to Moss Landing and there sea 
water, which has magnesium also in it, and chloride 
—this magnesium oxide is mixed there with mag- 
nesium chloride, and the magnesium oxide is finally 
taken to the Permanente plant at Saratoga, where 
it is finally made into magnesium metal. This is one 
continuous process. The dolomite is mined at Sa- 
linas and there put in a kiln similar to a cement 
kiln. The dust that is now involved in this matter 
comes from this kiln. 

Mr. Naus: Q. bet me ask whether the samples 
of vegetation, leaves and the like upon which this 
dust fell in 1948, when compared with the samples 
that you took upon which dust fell in 1944, showed 
any difference with respect to volume or quantity of 
the deposit of dust? ; 

My. Moore: I am going to object to the ques- 
tion. I do not recollect any samples taken in 1943. 
What were thev? [102] 
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Mr. Naus: If your Honor please, there is evi- 
dence about them. 

Mr. Moore: May we have them introduced in 
evidence or in some way identified ? 

The Court: Are these samples in 1943? 

The Witness: I did not take samples. I had 
some samples taken. 

Mr. Naus: ‘The witness has testified two or three 
times, if the Court please, the only personal samples 
taken by him were in 1944, but that independently 
of the samples taken by him, he analyzed samples 
taken by the Pistas and sent to him for examination, 
samples taken in 1948 and, in fact, some in 1942. 
That is all in the case. Now, I am asking him 
simply upon a comparison of those samples what 
his analysis and examination of them shows with 
respect to the volume of dust deposited on vege- 
tation in 1943 as compared to the volume deposited 
in 1944. 

The Court: He may answer if he knows, and 
then vou may develop it on cross-examination. 

A. Yes, the deposits were heavier in 1943 than 
they were in 1944. I might simplify that a little by 
an explanation. 

Mr. Naus: Q. Very well. 

A. You see, the foliage given me that was taken 
in 1943—it was sent to me—— 

*. Yes. 

A. The foliage I took in March of 1944 were 
three of the samples taken from foliage that had 
lasted over the vear. [103] over the winter, and one 
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was taken from weeds that had an early growth. 
Of course, that was early in the season and the 
deposit would be very light, and it was followed up 
by subsequent visits over there. 

Q. What were these samples that you speak of, 
samples of the foliage carried over from a previous 
year? Describe them. 

A. There were some oak leaves and citrus leaves 
taken at various places on the property. 

@. Were you able from such samples, those 
carry-over leaves, to compare the deposit of one 
vear with another? 

A. The deposit we obtained in March thereon 
the foliage 

Mr. Moore: Pardon me just a moment. I do not 
like to interrupt—you say March; do you mean 
1944? 

‘The Witness: Yes. 

Mr. Naus: Q. That is the same March 14, 1944 
that you have mentioned about a half a dozen times, 
Mr. Twining? 

A. Yes. That is the one I took samples of in 
order to get an idea how much material had been 
deposited since the previous time I took foliage that 
had carried over from the year before. The foliage 
at the time—there were practically no leaves on the 
apricot trees, and we took samples off a pretty good 
growth of weeds along the little stream running 
through the orchard. 


@. You mean weeds earried over from the pre- 
vious year? 


vs. B. Pista and Marie Pista 165 


(Testimony of F. E. Twining.) 

A. No, they were new. That was new growth. 

Q. New weeds. I wanted to clear that up. Now, 
in making that [104] comparison of 1948 with 1944, 
will you tell me what that comparison showed with 
respect to extent or volume of deposit? 

A. Well, the volume of deposit on those leaves 
was heavy. On the weeds it was very light. 

Q. When you say heavy on the leaves, do you 
mean the carry-over leaves from the year before? 

A. Yes. 

Q. When you say lhght on the leaves, do you 
mean the new vegetation of 1944? BOS. 

@. When you compare heavy with light, they 
are sort of general terms; can you give us an ap- 
proximation as to how many times heavier or some- 
thing of that sort? 

A. I might give you some figures here. 

@. All right, make the comparison of the two 
years now. 

A. The percent on the vegetation, that is, the 
total deposit 

Q. Dolomite? 

Mr. Moore: Wait a minute: Please don’t lead 
him, Mr. Naus. 


Mr. Naus: I am not interested in percent of 


deposit of anything. There may have been seagulls 
in the neighborhood. I am not interested in that. 
I am only interested in dolomite. 

Mr. Moore: May I voice an objection, your 
Honor? We are talking about the deposit on the 
figs or the trees. or what have vou. 
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The Court: His sample has to do with new 
growth and oak leaves that he took samples of 
there, and that goes to the weight of the testimony. 

Mr. Naus: I am only seeking to compare one 
year with another. 

Mr. Moore: J wnderstand that, but what I ob- 
jected to was My. Naus interposing the word 
‘*dolomite.’’ 

Mr. Naus: I just wanted to tell him that it was 
dolomite only that we were interested in. 

Mr. Moore: That is what we object to. It was 
not dolomite at that time. I think Mr. Twining 
would agree with me. The only thing I objected to 
was Mr. Naus’ interjection. 

The Witness: I explained that by giving the 
variations on the vegetation. For instance, on the 
oak leaves, on a small sample taken at one place, we 
had 3.89 percent by weight on the vegetation. 

The Court: Q. What was that? 

A. ‘That was dolomitic material. We have an 
analysis of it, so I could tell. 

Mr. Moore: May I interrupt a moment and ask 
a question ? 

Q. Mr. Twining, you are looking at certain fig- 
ures there. May I ask what they are? 

A. These figures—that was the total percent of 
the deposit. Now, I could give vou the amount of 
the magnesium and the amount of the ealeium oxide. 

The Court: He wants to know what vou are 
reading from. 
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The Witness: This is page 8 of the General 
Report. 

Mr. Naus: I think, Mr. Moore, the witness is 
only referring to his own carbon copy of the ex- 
fits. That is all he has. 

Mr. Moore: That is all I want to know [106] 

The Witness: Now, on the citrus leaves we got 
1.71 per cent. On the weeds along the creek we 
got .09, that is, nine-hundredths of one per cent. 
On the oak twigs and leaves and other samples 
taken from another tree we get 4 per cent. [106-a] 

Mr. Naus: Q. Take the quantities of this dolo- 
mitic material, or whatever one should call it, that 
your analyses showed deposited in the year 1943, 
what if any effect would that, or such a deposit 
have on the pollinization in the apricot orchard? 

Mr. Moore: Wait a minute. I am going to 
object to that, as this witness is not properly quali- 
fied as an expert. 

Mr. Naus: I submit he is, if the Court please. 
There is no suggestion in the objection of any ele- 
ment that could be cured. He just waves his hand 
generally and says, ‘‘I don’t think he is qualified.”’ 
It does not sound like an objection to me. 

Mr. Moore: I will raise the objection that I do 
not think he is qualified as an expert on horticul- 
- ture and botany. He is an expert chemist, as I 
understand it. 

The Court: You can interrogate him if there is 
any question about it, and lay the foundation. 
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Mr. Moore: Q. Mr. Twining, what experience 
have you had in the matter of horticulture and 
botany ? 

A. Well, for a period of over forty years I 
have been in the Fresno district and handled—I 
would say 50 to 60 per cent of our work is agri- 
culture. 

Q. In the matter of pollinization have you had 
occasion to study that? 

A. Yes. We did a number of experiments and 
made a number of examinations of the effect, pri- 
marily I would [107] say, of cement dust. How- 
ever, on alkaline dusts on the blossom. In other 
words, we have an acid secretion on the stigma 
of the blossom which may be neutralized, depending 
on the quantity of an alkaline material deposited 
there. 

Mr. Moore: I will withdraw any objection, if 
your Honor please. 

Mr. Naus: Mr. Reporter, will you read the 
pending question. 

(Question read as follows: ‘‘Q. Take the 
quantities of this dolomitic material, or what- 
ever one should eall it, that your analyses 
showed deposited in the year 1943, what if any 
effect would that or such a deposit have on the 
pollinization in the apricot orchard ?’’) 


A. I would state that any alkaline material, 
calcine dolomite or calcine lime will affect if it is 
deposited during the blossoming time. 
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Mr. Naus: Q. Explain to his Honor how that 
oceurs and why that is so. 

A. I simply repeat the statement that there 1s 
a sort of an acid secretion on the stigma of the 
blossom that is in the pistil, and this material will 
neutralize that and prevent fertilization. It is a 
a question of quantity. 

Mr. Moore: Pardon me. What was that last 
part? 

The Witness: I say it is a question of quantity. 
Tt depends on the amount of material that is 
deposited on the stigma. 

Mr. Naus: Q. The prevention of fertilization, 
I take it, [108] prevents the setting of fruit or the 
production of fruit, is that correct? 

A. That is right. 

Q. Assuming, Mr. Twining, the deposit of the 
dolomitic material in 1943 to the extent that your 
examination and analyses of the 1943 samples dis- 
closed, and assuming that those samples came from 
the Pista orchard of 44 acres, or something like 
3000 trees or over, and assuming that in the year 
1943 that orchard and those trees produced no more 
than 27 tons of apricots, what in your opinion or 
estimate would the tonnage have been if that dolo- 
mitic deposit had not fallen upon the trees? 

Mr. Moore: I will object to that as incompe- 
tent, irrelevant and immaterial, and also this wit- 
ness is not qualified as an expert horticulture or 
agriculture student, and the hypothetical question 
asked him does not embrace all the facts as dis- 
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closed by Mr. Lewis as to what actually happened 
in that year. As I understand it, your Honor, a 
hypothetical question asked an expert witness, 
asking for his opinion, has to include every fact 
that has been disclosed in the evidence, and I do 
not think that Mr. Lewis’ testimony is included 
here at all with regard to the cold and foggy 
weather and the three cycles of blossoming. I 
think the question is highly improper. 

Mr. Naus: If the Court please, after all these 
years this is the first I have heard that a hypo- 
thetical question has to embrace every fact that 
has been mentioned in the case. I [109] understand 
the rule to be that such things that I do assume 
must have some basis in the record. My assump- 
tions have that basis. 

The Court: His question assumes these facts 
that he has related. That may not be all of them. 

Mr. Moore: He has to assume, as I understand 
the law, your Honor—a_ hypothetical question 
asked an expert witness has to include substan- 
tially all the facts that have to do with the 
particular question. In other words, it is highly 
erroneous if it only includes one or two facts. It 
has to be all-inclusive. I do not mean every detail, 
but every substantial fact. 

The Court: Now, let us follow that out. If i¢ 
is a fact that on cross-examination the failure or 
the weakness of what he has failed to do, you 
ean develop? 
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Mr. Moore: That may be true, but on direct 
examination with an expert witness—I am_ nof 
talking about a witness who is testifying as to 
facts of his own knowledge, known observation— 
but a witness who is asked a hypothetical ques- 
tion—and I know your Honor has seen them, and 
I know I have seen them where I have spent days 
almost preparing a hypothetical question that may 
cover ten or fifteen pages of typewritten maiter, 
to be sure that I have it all-inclusive. Now My. 
Naus asks a question here that does not include 
anything. 

The Court: Let the reporter read the question 
so we will have a better understanding of it. [110] 

(Question read. ) 


The Court: I am going to allow the question 
subject to your motion to strike. 

(To the witness:) Can you answer that question? 

The Witness: Just in a general way. 

Mr. Naus: Very well: proceed. 

Mr. Moore: After that answer I again raise the 
same objection, your Honor. 

The Court: Same ruling. 

Mr. Naus: Proceed with vour answer, Mr. Twin- 
ing. 

A. There was definite damage due to the de- 
posits. Now, in order to arrive at how much dam- 
age occurred, I either would have had to have 
examined that orchard through the season. or, 
taking into consideration general conditions, 1943 
was what we call a low-crop year, and average it 
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up. For instance, the average in our particular 
territory would run from 35 to 50 per cent of a 
erop. Under those circumstances, why, of course, 
27 tons was practically nothing. 

Q. All right. How many. 

Mr. Moore: Just a moment, please. 

Mr. Naus: I thought he had finished. Do you 
wish to make an objection? 

Mr. Moore: I want to make a motion to strike 
the answer out, your Honor, on the same grounds 
I voiced in the original objection. [111] 

The Court: I will allow the record to stand. 
Let your objection be noted, and the answer stands 
subject to your motion to strike. 

Mr. Naus: Q. I did not realize—had you or 
not finished, Mr. Twining? There was an inter- 
ruption here. 

A. I guess that is sufficient. 

Q. Can you from the question I put to you indi- 
cate to me an opinion or estimate, say, in the form 


of how many times 27 tons might have been expected 
if there had been no dust? 

Mr. Moore: I am going to voice the same objec- 
tion and add to it this man is not qualified, is not 
a horticulturist, and how in the world can anybody 
even make a guess, your Honor? 

The Court: I do not know, but I will have a 
record and you will have a record to comfort your- 
self with. I will allow it to go in under the same 
ruling. 
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Mr. Naus: May we have the answer, Mr. Twin- 
ing? 

A. My answer would be simply an estimate. 

Q. That is all I am asking for. 

A. Based on the conditions. 

Mr. Moore: May it be understood my objection 
goes to this? 

The Court: Let the record so show. 

A. His crop could have been anywhere from 7, 
8 or 9 times what it was. 

Mr. Naus: Q. You mean times 27 tons? 

A. Correct. 

Q. State the reason or reasons for your esti- 
mate of 7, 8 or 9 times 27 tons. 

A. Well, I am basing that simply on general 
[112] conditions that I knew occurred; that is all. 

Q. In the year 1944, as I understand it, you 
have testified to three occasions beginning in March, 
I believe, on March 14, 1944—three occasions during 
the year on which vou visited the orchard? 

A. Correct. 

Q. Was that occasion on March 14 in blossom 
time, or before or after blossom time? 

A. It was during blsosom time. 

Q. What did you observe on that occasion during 
blossom time and what did you learn from your 
estimate of the amount of dolomitic material then 
being deposited on the orchard with respect to the 
effect, if any, upon pollinization in 1944? 

A. It could not be determined at that particular 
time. The amount of material deposited was ex- 
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ceedingly small, and it was too early to see the 
setting of the fruit. 

Q. Then on the subsequent occasion did you 
examine further with respect to the deposit of 
dolomitic material and its effect, if any, upon the 
setting of the fruit in the year 1944? A. Yes. 

@. What did you find? 

A. Well, I found that the deposit was very light 
and it had not affected the fruit to amount to 
anything. 

Mr. Naus: You may cross-examine. 


Cross-Examination 

Mr. Moore: Q. You say that the deposit was 
very light in 1944 and had not affected the fruit? 

A. I didn’t say, I [118] wouldn’t say that it 
had not affected the fruit any, but it was exceed- 
ingly small. 

@. ‘Would you say it had or had not affected 
the fruit in 1944? 

A. No, I wouldn’t say either way. JI would say 
if there was a light amount being deposited, there 
was a chance it might have affected the fruit. It 
was so small it did not. 

@. From vour observation did it affect the fruit 
in 19442 

A. I understand they had a very good crop, so 
apparently it did not. 

Q. You appreciate as an expert I am asking 
vour opinion. In vour opinion did the dust. that 
was deposited on that orchard in 1944 affect the 
yield in any way? 


vs. B. Pista and Marie Pista 175 


(Testimony of F. E. Twining.) 

A. No, not to amount to anything. 

Q. Well, not to amount to anything? 

A. In any way—I wouldn’t state that, that it 
did not affect it in anv way, but I would state that 
there was not sufficient there to affect it materially. 

Q. What do you mean bv that? 

A. I mean it might have prevented a few blos- 


soms. A man would have to examine the tree very 
carefully to see whether there was any dropping 
of the fruit at all. 

Q. Mr. Twining, may I explain something? 
The plaintiff in this action is not only asking for 
damages but is asking for an injunction to close 
down this plant, and therefore the question whether 
there was any injury in 1944 to the fruit is of vital 
[114] importance. 

Mr. Naus: One moment, if the Court please. 
As long as counsel is giving a law lecture to the 
witness, I will go further and say that we are 
entitled to an injunction if it can be shown that 
any dust is being deposited on the orchard. 

Mr. Moore: I am asking the witness as an ex- 
pert: In vour opinion was the deposit of dust in 
1944—did that affect the crop, the yield of apricots 
on the Pista ranch in any way? . 

A. Well, I wouldn’t say no or yes to that. [ 
would say not materially. It certainly did not 
affect it very much. 

Q. If it affected it at all, it would be verv little, 
is that correct? A. That is right. 
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Q. You stated that dolomitic material was de- 
posited on this ranch. Will you state, please, what 
you mean by dolomitic material? 

A. Well, dolomite is a mixture of magnesium— 
dolomite itself is a mixture of magnesium and 
calcium carbonates with some impurities. 

). Did you make any analysis of any of the 
raw dolomite there that is mined at Salinas? 

A. Yes. 

Q. Where is that analysis? 

A. I have an analysis—I have made some in 
the past, and I couldn’t connect them up, but this 
particular sample was taken at the plant. 

Mr. Naus: Here it is, Mr. Moore, on your side 
of the table, one of the exhibits. 

Mr. Moore: I have not had a chance to study 
it, Mr. Naus. [115] 

The Witness: This was an extra good sample 
that was taken on August 1, 1944. 

The Court: Q. Where was it taken? 

A. It was taken below the quarry at the plant. 

Q. The ore itself? A. Yes. 

Mr. Moore: Q. And that contains, outside of 
silica, iron and alumina, calcium carbonate, that is, 
C1CO:? A. CaCOs. 

Q. 56.34 per cent, is that correct? 

A. ‘That is correct 

@. And magnesium carbonate, which is MgCOs, 
43.40 per cent? A. That is correct. 

Q. In the ordinary manufacture of cement what 
is the basis of cement? 
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A. ‘The basis of cement, of course, is calcium 
oxide, that is, it is calcium compounds. 

Q. Is it calcium oxide or caleium carbonate? 

A. They use calcium carbonate and make a 
slurry, which is then calcined, and we get calcium 
compounds, of which some of it is calcium oxide. 

Q. Would you mind taking the blackboard for 
just a moment, Mr. Twining, here? When dolomite 
is mined, the deposit down there is almost 90-50 
ealcium carbonate and magnesium carbonate, or 
verv close to that? 

A. We ordinarily figure it that way. 

Q. Would you mind writing down the chemical 
formula for dolomite on the blackboard ? 

A. The formula would be (writing on black- 
board) ‘‘CaCOQs:’’, ‘‘MgCOs.”’ 

@. When you apply heat to that, that is cal- 
eined, that is the [116] term you used a moment 
ago? 

A. Caleined, yes. If it is actually dead burnt, 
we get CaCO, that is, calcium oxide plus CO:, that 
is, carbon dioxide. 

Q. And you get magnesium oxide, MgO, and 
CO2? 

A. That is dead burnt. They very seldom burn 
it that much. 

The Court: Q. Do they burn this in a furnace? 

A. Ata high temperature in a rotary kiln. 


The Court: That is what I thought, but I didn’t 
know. 
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Mr. Moore: I have some photographs, your 
Honor. 

The Court: That is all right. I just wanted to 
know that. 

Mr. Naus: I have not examined that. You 
mean of the operation? 

Mr. Moore: Of the operation. 

Mr. Naus: No, I have not examined it yet. I 
have no objection to your marking anything for 
identification and letting his Honor see it. You 
gave it to me during the trial, I said I would be 
glad to look at it during the noon hour, but I have 
not looked at it yet, because I had my mind on 
something else. But I have no objection to your 
marking something and letting his Honor see it. 
T do not know anything about it. My understanding 
is the Pistas or their men were refused admittance 
to the. plant during the pendency of this case. 

Mr. Moore: They were not refused admittance 
by. anybody. 

Mr, Naus: You can’t state that. ‘They “were 
there; you [117] were not. 

Mr..Moore: I do not like to get into any dispute 
about that, but nobody was refused admittance. 

Mr. Naus: Ask Mr. Klein about that. He might 
be able to tell you something about it first hand. 

(The photographs were marked Defendant's 
Exhibit A for Identification.) 


Mr. Moore: I might say, your Honor, the first. 
is the quarry up there, that is, Natividad, and these 
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are the kilns. The first three pictures are the kilns. 
It is like where they take a picture of somebody 
with their feet showing too big. 

Mr. Naus: May that be withdrawn by me during 
the noon hour? . 

Mr. Moore: Oh, surely. 

Mr. Naus: JI am asking his Honor. I have to 
get his permission now. | 

Mr. Moore: Q. Out of the stacks that are 
there, Mr. Twining, what material comes out of 
the stacks of the rotary kilns?’ ; 

A. Well, on a rotary kiln we have a very strong 
draft through the kiln. Now, the material goes in 
there and that draft very often carries some of 
this dust, but the material that comes out of the 
stack is principally carbon dioxide. 

Q. Carbon dioxide, or carbon monoxide? 

A. Well, there might be a trace of monoxide. 

Q@. When that comes in contact, is there any 
change in its chemical convene as it passes we 
the stack? [118] 

Mr. Naus: Contact with what?’ Objected to as: 
vague. ig » 

Mr. Moore: I will withdraw the question.. 

Q. Is there any change as that comes from the. 
rotary kiln and passes up the stack, so far as its 
chemical formula is concerned ? , 

A. The material that passes up the stack are 
these gases, and the force of them carries some of 
the fine dust with it. 
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Q. There is quite a difference in monoxide, 
dioxide, and calcium carbonate? 

A. That does not enter into this at all except 
to earry out this dust. 

Q. What do you mean, it does not enter into it? 

A. This goes into the atmosphere and does not 
have any effect on anything. 

The Court: Q. You mean the gases? 

A. The gases themselves. 

Mr. Moore: I am talking about the dust. 

The Witness: Well, the dust is some of your 
dolomitiec material, not entirely calcine, but some 
ealcine. 

Mr. Moore: May I interrupt? Let us get away 
from ‘‘dolomitic material.”’ 

The Witness: The material that goes in this 
plant is ground up fine. 

Mr. Naus: If the Court please, how can we 
get away from dolomitic material if it is going up 
the stack and coming out of it? [119] 

Mr. Moore: Q. Will you give me the chemical 
formula not of dolomitic material, because that is 
CaCO: and MgCO:, but I am asking you what the 
dust is that goes out of the stack. What is the 
chemical formula ? 

A. The chemical formula might be a half dozen 
different formulas. 

Q. Give them to me. 

A. You have some of your original calcium ear- 
bonate and magnesium carbonate, and then you 
have some caleium—— 
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Q. Pardon me for interrupting you. You say 
‘‘carbonate.’? That is COQs:. 

Mr. Naus: One moment, if the Court please. IT 
suggest that counsel discontinue interrupting the 
witness, interrupting answers and leaving them 
incomplete. 

The Court: In the heat of the battle counsel 
sometimes do that. You will refrain, will you, 
counsel ? 

Mr. Moore: JI will. I am going to ask the wit- 
ness to use purely chemical terms—not carbonates, 
dioxides, or anything of that sort, or magnesium 
oxide, but I am going to ask him to use chemical 
formulas when he talks about dolomitic material. 

Q. I am asking you, if you will, to use the 
chemical formula, and I ask you what dust goes 
up the stack. 

A. J will tell you. Your ore goes in your kiln 
with a heavy blast, that is, a flame in which there 
is a blast of air. That flame goes through here. 
This is carbonate, and so on, coming [120] up here, 
ealeined, and in here you have partial calcined 
material. Down here maybe you have completely 
calcined material. Now, that draft is pulling all 
these different things up the stack. That flue dust 
may be extremely variable, that is, the dust itself. 
Now, we have got in that calcium and magnesium 
carbonate. 

Q. That is MgCO: and CaCOs:, is that right? 

A. We have got this (indicating). 

Q. That is what I want. 
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A. And then we have got this, and then we 
have some transitions (indicating). 

Q. Pardon me just a minute. So that the record 
may show it, by ‘‘this,’’ Mr. Twining drew a circle 
around “CaCO:;’’ and ‘“MgCOs:”’; that is correct, 
isn’t it? 

A. We have a mixture of carbonates and oxides 
along with silica, alumnia, and iron oxide, and 
maybe some other impurities might be present. 

Q. Have you ever made a test to see what the 
dust was that came out of those stacks? 

A. This stack, no, but I know what comes out 
of it. 

Q. But vou have never made an actual test? 

A. Not of this stack, no. 

Q. Take a cement mill. Have you ever made 
a test there? A. Yes, sir, lots of them. 

Q. Which one? 

A. Santa Cruz, Pacific Portland, the Tehachapi, 
Mount Diablo, Calaveras. 

Q. What came out of the stack? [121] 

Mr. Naus: Had he completed his answer? 1 
don’t know. 

Mr. Moore: I thought he had. I am not inter- 
rupting you, am I, Mr. Twining? 

Mr. Naus: You keep doing it. 

Mr. Moore: He has pretty nearly covered all 
the cement plants in the West. 

Q. Now, did you make a test of what came out 
of the stacks? 
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A. I made tests of the dust that came out of the 
stack. 

@. I mean at the stack? 

A. I made examinations of the dust, which was 
the product at the bottom of the stack. I have 
made examinations of the gases that came out. 

Q. Let me ask von a question: In your opinion, 
at this plant there at Natividad the dust that 
comes out at the top of that stack—what is its 
chemical composition ? 

A. Well, you have got a mixture of oxide and 
carbonates. 

Q. Can you write down in your opinion as an 
expert vour formula of what you think comes out 
of the top of that stack? 

A. It is a mixture of this (indicating on black- 
board). It is a mixture of that. It has some Fc, 
ferrous oxide, plus two or three oxides—it has some 
aluminum oxide, silica 

Q. You wrote down there—May I ask this—this 
is Fe. What is that? . 

A. Ferrous oxide, aluminum oxide, this is silicon 
oxide. 

The Court: I have a number of other matters 


to take up. We will take an adjournment until 
two. 


(Thereupon a recess was taken until 2:09 
mem tits date.) [122] 
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2:00 P. M. 


F. E. TWINING 
resumed. 
Cross-Examination—(Continued) 

Mr. Naus: If the Court please, pursuant to per- 
m)sion at adjournment, I took with me during the 
noon hour this Exhibit A for identification so that 
I could examine it. After examining it I see no 
objection to its being admitted, if it is desired to 
put it in. 

Mr. Moore: Thank you very much. 

Mr. Naus: Could you tell me, Mr. Moore—I 
can’t tell from the document itself—the approxi- 
mate date it was prepared? I don’t know what 
date it is speaking of. Do you know? 

Mr. McCarthy: No. I will tell you before you 
are through. 

Mr. Moore: May I make this statement, Mr. 
Naus: It is, I think, what they call a flow sheet. 
Is that the usual term ? 

Mr. Naus: I can see what it is, Mr. Moore. 

Mr. Moore: It is a flow sheet of the entire 
process known as the carbothermic process of 
making magnesia. 

Mr. Naus: If the Court please, I know exactly 
what it is. I have examined it. I make no objec- 
tion to its being received. I merely make the simple 
inquiry, if it can be answered—if not, we will pass 
it—as to the approximate date it was prepared. 

(Defendant’s Exhibit A for Identification 
was received in [123] evidence.) 
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Mr. Moore: Q. I believe at the recess, Mr. 
Twining, we were discussing the character of the 
dust that came out of the stack. A. Yes. 

Q. And 1 believe vou said that it consisted of 
ealcium oxide and magnesium oxide and carbon 
dioxide with some—what do you eall it? 

A. Well, it has the other constituents in mag- 
nesite in small quantities; a very fine dust that is 
blown through the kiln into the stack. 

Q. And that comes out of the stack? 

A. Well, a lot of it stays in the stack. 

Q. Well, did you ever make any chemical 
analysis of that particular dust as it is in the stack 
or leaves the stack, or anything of that sort, other 
than the analysis that may have come from what 
you saw on the ranch itself? 

A. You mean in this particular case? 

Q. Yes. 

A. No, I haven’t examined the flue dust in this 
plant. I have examined simply the dust on the 
plants at the Pista orchard. 

Q. In other words, your analysis of the dust 
will be confined solely to what you found on the 
Pista ranch, not what came out of the stack in this 
particular case. Mr. Naus made some suggestion 
that you were denied entrance. You were never 
denied entrance into that plant, were vou? 

A. Well, I might explain that. They wanted to 
get Just a sample of the ore to determine [124] 
there the relative proportion of calcium and mag- 
nesium carbonates. And the foreman at the plant 
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did not feel that he should grant permission. It 
didn’t ecome—I don’t think it came from the city 
office. I am perfectly satisfied I could have got 
permission to go in any part of the plant, so far 
as that is concerned. 

Q. In other words, the man in charge didn’t 
feel that it was within his authority to grant? 

A. No. I can see his point. It was perfectly 


OiK. 
Q. Did you take any of the material from around 
the plant or from the quarry ? A. Yes. 


Q. You took some material, so-called dolomite, 
from the quarry, did you not? 

A. Some that dropped off the trucks. 

Q. Off the trucks? 

A. I imagine so. It was 

Q. Did you take any material from the plant 
itself after it had been calcined or anything of that 
sort? A. Not the plant itself. 

Q. In other words, your knowledge of this is 
as you took the raw material from the trucks from 
where it had been quarried, and as it landed on the 
Pista orchard; am I correct? 

A. This particular sample was to not go out 
to see just what the ore was; I have already ex- 
amined ore from that particular quarry in the past, 
and in fact I have done more or less work for the 
Permanente Company. 

Q. What I mean is this: that in the plant itself 
or immediately [125] when the dust left the plant, 
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you made no chemical analysis or samples of that 
particular dust? #. No, i006. 

Q. In other words, the two that vou have taken 
have been at the quarry and on the Pista ranch? 

A. Just simply a sample of the raw dolomite 
and the deposited material on these plants. 

Q. I believe in your analysis you show that the 
dolomite consists of calcium carbonate to the extent 
of about 56 per cent or a httle over? 

A. In that sample, ves. 

Q. And magnesium carbonate to the extent of 
43 per cent, or a total, roughly of pretty close to 100 
per cent? A. That’s right. 

Q. Now, will you look at your notes and tell 
us what the percentage was of the dust that von 
found on the Pista orchard—I mean the percentage 
of calcium and magnesium oxide or carbonate, or 
whatever it might be—vour analysis of that dust 
that vou found on that orchard? 

A. The orchard at what time? 

Q. Well, let's see. When did vou take your 
first sample there? 

A. The first sample on the orchard was taken 
on March 14. 

That is 1944? 

Right. That is the first sample that I took. 
You took none in *43? a. Wo, 

Were there samples sent to vou in “43? 
Yes; that is, samples sent to me in 44 that 
were taken in ‘48. 


POD 
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Q. That is embodied in page 4 of Exhibit 5, 
is it not? 

A. The samples sent me of the folhage, you mean 
—those leaves? 

Q. Yes. A. No. [126] 

Q. What page it is? 

A. The analyses of that are not in this report. 

Q. Have you an analysis of it? 

A. I think that we have some analyses of it, but 
they are not made as complete, because we did not 
take the samples ourselves; we just simply 

@. What analysis have you? 

A. TI have analyses of all the materials that we 
took. 

Q@. No; but have you an anlysis of those that 
were taken—samples that were taken in 7°43? 

A. That was simply to determine as to whether 
it was dolomite or not, and we didn’t make quite 
as elaborate a test as shown in these tables. I 
might state that this material on Exhibit 4, page 3, 
with the exception of sample No. 3, was practically 
all *43, 

Q. Let me ask you, so I can try to get this thing 
clear: Of the soil or leaves or dolomite or what- 
ever it might be, what was the first analysis that 
you made? J mean, when did this thing first come 
to your attention ? 

A. It first came to my attention in December of 
1942. 

@. December of 1942? A. Yes. 
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Q. In what way did that come to your atten- 
tion ? 

A. Sample of leaves were mailed us to determine 
what that white deposit was on them. 

Q. Who mailed that? 

A. I think a fellow by the name of McDonald 
mailed them. 

@. Have you his communication? 

A. I have just a letter. [127] 

@. May I see it? 

A. A copy of a letter (handing paper to coun- 
sel). 

Mr. Naus: May I glance at it, Mr. Moore? 

Mr. Moore: Oh, surely. 

Mr. Naus: Go right ahead. Don’t let me stop 
you. 

My. Moore: I thought you had seen it. 

Mr. Naus: No, I haven’t seen it. 

Mr. Moore: Q. Mr. Twining, vou have handed 
me a copy of a letter apparently addressed by your 
organization to Mr. McDonald at Watsonville, but 
in that letter you refer to a letter of December 10 
from Mr. McDonald. Will you look at your file and 
see if you can discover the letter of December 16. 

A. Well, that was his letter relative to—I don't 
happen to have a copy with me, but the letter re- 
ferred to some other analyses we made for him on 
other substances, and then he also called attention 
to the fact that he was mailing these leaves from 
the Pista orchard. Now. this is an answer that we 
made to him. 
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The Court: Q. Where is the original letter, if 
you have it? 

A. ‘The original letter is probably in our files. 

Mr. Moore: Q. Who is Mr. McDonald, do you 
know? 

A. He is a fertilizer dealer in Watsonville. 

Q. What did he send you in connection with the 
letter of December 10, 1942? 

A. We handle a great deal of work for Mr. 
McDonald, soils, fertilizers, and things of that sort. 

Q. Well, I mean—— 

A. Of course, one thing that he referred to was 
these leaves that he was sending. And in this let- 
ter we speak of something on some olive pulp that 
he sent. There was an examination made for its 
fertilizer value. And then we also speak of the 
deposit on the leaves. 

Q. Did you make an analysis of the deposit on 
the leaves that Mr. McDonald sent you? 

A. Yes. 

Q. Have you that analysis? A. No. 

Q. Well, didn’t you keep a copy of it? 

A. There is probably a copy in our files, but 
at the time I didn’t think it would ever enter this 
ease at all. 

Q. Maybe I am in error, but were these leaves 
that were sent by Mr. Pista or from the Pista 
ranch ? 

A. The leaves that Mr. Pista sent to us were 
later. He sent those himself direct. 

Q@. Well, what I am trying to find out is, you 
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have referred to December 1942 and that Mr. Me- 
Donald sent you certain samples and leaves and 
one thing and another. Were they from the Pista 
ranch? A. That is what he said. 

@. Have you that analysis? 

A. It would be probably in our files. 

Q. But vou haven’t it here in court? 

A. I haven't it with me. 

Q. That was the first time that this Pista dust 
was called to your attention, 1s that correct? 

A. The leaves were sent to determine what was 
on them, that is all. 

Q. And vou haven't that analysis with you? 

A. No. [129] 

Q. Now, when was the next time? 

A. The next time was the samples that [ took 
myself on the 14th of March. 

®. That is “44? — A. “Hh yes. 

Q. So the first time that you had any direct 
connection with the Pista ranch was in March of 
1944, is that correct? 

A. Personal connection, yes. 

@. And did you visit the Pista ranch on that 
occasion ? ie es 

@. And did you take the leaves off? 

A. Yes. Well, the leaves—the leaves I took 
were oak leaves and citrus leaves. The apricot 
leaves were not verv far advanced—the buds, and 
SO on. 

Q. Well, how advanced were they? 
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A. Well, there wasn’t enough foliage there for 
me to determine. And another thing, they had been 
sprayed with a lime-copper spray which would give 
me a higher percentage of lime than would be de- 
posited there. 

@. That is what 1s commonly referred to as a 
Bordeaux mixture? A. Right. 

Q. They had been sprayed with a Bordeaux mix- 
ture which contained lime, is that correct? 

A. That is, had been sprayed with a Bordeaux 
mixture. 

@. Did you take any leaves off the apricot trees 
at that time? A. No. 

Q. You took leaves off of what type of tree? 

A. Took it off oak trees and citrus trees, and 
took some of the weeds along the httle stream. 

@. Have you any of those that you took? 

A. No, they were all used up. 

Q. They were used up. Except from what peo- 
ple told you, you don’t know how long a period had 
passed in which any deposit was made on these 
leaves, 1s that correct? 

A. Well, of course, on the weeds the deposit was 
made this year, because it was new growth. Now, 
on the others the deposit was unquestionably a 
carry-over. 

Q. What distinction did you find between the 
deposit on the weeds and the other types that were 
carry-overs ? A. In quantity? 

Q. Both in quantity and thickness and in any 
way ? 
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A. The quantity on the weeds was very small, as 
I gave the figures this morning. There was almost 
90 times as much on the oak twigs and leaves as 
there was on these weeds. 

@. Fifty times? A. Yess 

Q. How old were the weeds? 

A. Well, I don't know. They were this year’s 
crop of weeds. 

Q. What If am trying to find out, Mr. Twining, 
is this: The length of time of the depesit on the 
weeds as compared to the length of time of the de- 
posit on the oak leaves. 

A. On the weeds it couldn't have been only a 
matter of a very, very few weeks, whereas on the 
oak leaves it might run over—well, it would be 
probably over a vear anyway. 

Q. It would be practically ever since the plant 
started operation ? 

A. Undoubtedly a small part of it was right 
from the [131] first time any dust was deposited. 

Q. In other words, on the oak leaves it would be 
an accumulation from the beginning of the deposit 
of dust? A. Yes, 

Q@. And on the weeds it would be a deposit 
simply from the time that they had leafed out, is 
that correct ? A. ‘heieht. 

Q. You say fifty times as much. Have vou some 
figures there as to that? 

A. Just offhand. Here the figures on the weeds 
are .09—that is .09 of 1 percent. 

Q. What are vou reading from? 
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A. That is the total deposit on the vegetation. 

The Court: He wants to know what you are 
reading from. 

A. I am reading from page 3 of Exhibit 4, I 
think. That would be column 3, are the weeds. 
The total percent of deposit on the weeds was .09, 
and it runs on the other—runs from 1.71 up to 4 
percent. I just took the figures—4 percent would 
be not quite fifty times as much as on the weeds. 

Mr. Moore: I may say, your Honor, that the 
witness is referring to Plaintiff’s Exhibit 6, page 
3. That is correct? 

The Witness: On what? 

Mr. Moore: Q. Page 3? 

A. It is page 3. 

Mr. Naus: Page 3, Exhibit 4. 

The Witness: On 4. 

Mr. Moore: No; pardon me. [132] 

Mr. Naus: Mr. Moore, here is what happened ; 
I might explain that. Page 3 of Exhibit 4 is iden- 
tical with the original exhibit 6, because there are 
just two pages of that letter admitted as Exhibit 4 
marked separately. When the whole document 
eame in later without objection it took a separate 
number covering the whole. So this is page 3 of 
Exhibit 4. 

Mr. Moore: It didn’t come in without objec- 
tion. 

Mr. Naus: I won’t dispute with you as to how 
it came in. The record speaks for itself. I stand 
on the record. 
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Mr. Moore: The conclusions were cbhjected to 
the analytical portion is admitted. 

Mr. Naus: The record is self-explanatory about 
it and I don’t think it needs discussion. 

Mr. Moore: We are in perfect agieement. 

Q. Now, if you will turn there—you found the 
total weight of calcium carbonate, CaCO:, grams on 
the oak leaves .514, is that correct? 

A. Well, the total weight of calcium carbonate 
i grams on the amount of material was .015. 
That is on the weeds. Which one do you want 
now? 

Q. No; I was talking about the column as to 
oak leaves, column 1. 

re. ‘Colt Wis 3514 

Q. And column 2, citrus leaves, .109, is that cor- 


mec A. That is right. 
@. And column 3, weeds, .015? 
A. Yes. 


@. And on oak twigs and leaves, the large 
sample, 1.432, is that [133] correct? 


A. Yes. 

@. These were gathered by yourself on what 
date? A. March 14th. 

Q. 1944? A. Yes. 


Q. Let me ask you this: The weeds were of 
that year’s growth so they only had on them the 
deposit for 1944, is that true? A. Yes. 

Q. Item 1, the oak leaves, how about them? 

A. Well, that is a denosit that had been on there 
—at least it was a carry-over from the year be- 
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fore; maybe a little bit previous to that,—subject, 
however, to some being washed off during the rainy 
season through the winter. 

Q. And column 2, citrus leaves—how about their 
character or the dust on them? 

A. The total percent was 1.71. That was around 
in front of the house, more or less protected. 

Q@. Mr. Twining, what I am trying to get, you 
have analyzed this in four columns. 

A. Yes 

Q. No. 1 being oak leaves, small sample; No. 2, 
citrus leaves; No. 3, weeds, Wong Creek north of 
house; No. 4, oak twigs and leaves. What I want 
to ask you, so I get these four columns correct, 
which ones had the deposit for 1944 and which had 
the accumulation of deposits for previous year? 

A. Just the one sample, weeds, was new growth. 
The others were old samples. 

Q. In other words, column 3, which is the weeds, 
were the new growth? A. Yes. [134] 

Q. And they would indicate the 1944 deposit? 

A. Yes. , 

Q. Now, going down you found calcium ear- 
bonate, CaCO: as part of this deposit, did you? 

i Nios 

Q. Now you found—I ain following you down— 
magnesium carbonate, MgCO:—vou found that as 
a part of this deposit, is that correct? 

AS Wee 

Q. Then you found some silica? 

A. Yes. 
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Q. That was in rather minor quantity, was it 
not? 

A. Well, I might say the idea of getting the 
silica and so on and so on was to see approximately 
how much road dust there might be in it, or other 
dust. The magnesium and calcium would indicate 
the dolomitic material. 

Q. Then you found a certain amount of iron 
and alumina? &. Wes. 

Q. That was in rather minor quantities? 

A, Yes. 

Q. So if I get your report correctly, from the 
analysis of this dust that you found on the leaves 
there it consisted of calcium carbonate, magnesium 
earbonate, and a small amount of silica and a small 
amount of iron and alumina, is that correct ? 

ee hats right. 

Q. You say there: ‘‘The lime and magnesia’’— 
referring to a portion of vour report—‘‘are de- 
posited as oxides but gradually form carbonates 
when exposed to the air.”’ A. Yes. 

Q. What do you mean by ‘‘oxides’’? 

A. Well, it is—it wouldn't all be oxides when it 
eame out of the flue stack, but a good [135] part of 
it. That is calcined material. Now, exposed to the 
air it absorbs carbon dioxide and reverts. 

Q. May I ask you to take that blackboard again 
a moment? I think you said that when it came 
out of the stack it comes ont with carbon dioxide 
and calcium oxide and magnesium oxide. Now, 
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when you speak of oxide you refer to caleijum and 
Magnesium oxide, is that correct? 

meee hats right: 

Q. Now, will you show the court what happens 
chemically, how these oxides are converted into 
carbonates ? 

A. It is a reversion process (writing on black- 
board), 

The Court: What is that? I didn’t follow him. 

A. There is a certain amount of carbon dioxide 
in the atmosphere; there is a certain amount given 
off from plants. Now, when this oxide is deposited 
or goes into the air or on the ground, it takes up 
some of this carbonate and reverts back to its orig- 
inal condition as a carbonate. 

Mr. Moore: Q. In other words, if you followed 
the double entry system of bookkeeping that chem- 
ists use, when you get caleium oxide and carbon 
dioxide, what is the other side of the ledger? 

A. Well, it is a proposition here by heat we 
drive off this gas. The oxides have an affinity for 
carbon dioxide. Therefore, they will take it up if 
there is any present, which there is in the atmo- 
sphere, and they revert back to their original con- 
dition of magnesium and calcium carbonates. 

Q. In other words, when this calcium oxide and 
magnesium oxide [136] is exposed to the air they 
pick up carbon dioxide, is that correct? 

A. Right. 

@. And they reconvert themselves, if we may 
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use that term, into calcium carbonates and mag- 
nesium carbonates? A. “Thad issriehit: 

Q. In other words, they become dolomite again, 
is that correct ? 

A. Well, yes. The exact proportion may not 
be the same as the original. It depends a little on 
how they are deposited, but it goes back. It is 
dolomite. 

Q@. <As a matter of fact, dolomite varies? 

A. Oh, ves. 

Q. In the percentage of magnesium carbonates? 

ee Wes. 

@. And calcium carbonates that go to make it? 

A. We can get limestone with very little mag- 
hesia in it; we can get dolomitic limestone and dolo- 
mite. Then we can get magnesite with certain— 
more or less lime in it. 

Q. But, to put it in a very general way, from 
a scientific standpoint this dust which is calcium 
and magnesium oxide picks up carbon dioxide and 
reconverts itself into dolomite? 

A. In picking up your carbon dioxide it really 
acts something like a cement and forms this in- 
erustation which is more or less permanent. It 
doesn’t wash off like ordinary dust. 

Q. You are referring to this deposit on the 
trees? A. On anvthing. 

Q. On anything. Let me ask vou in connec- 
tion with that, Is dolomite a fairly common deposit 
found throughout the country? [137] 
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A. There is quite a few deposits in California. 
Of course, we get good and bad deposits. 

Q. It varies; I mean, it has other minerals | 
mixed with it? A. Decidedly. 

Q. And silica and things? 

A. We get lime 

Q. It is commonly referred to as limestone, is 
it not? 

A. Well, limestone itself, if we want a perfectly 


good limeston we don’t—it depends on how it is 
going to be used; we don’t want very much mag- 
nesia in it. If we can get magnesium carbonate 
without any lime, it would be worth while, too. 

Q. You mean in this present day? 

A. Yes, sir. 

Q. On the development of new materials, that 
a straight magnesium oxide—a mountain of that 
would be very valuable, wouldn’t it? 

A. That is right. 

Q. One of the problems that they are having 
in the manufacture of magnesium is to get rid of 
the calcium, isn’t that true? 

A. That is one of the problems for certain pur- 
poses, yes; in fact, most purposes. 

@. Most soil has limestone in it or dolomite, 
hasn’t it? 

A. Well, we find lime and magnesia in most 
souls. 

®. It is known as one of the nutrient elements 
of soil? A. Yes. 
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Q. Commonly referred to, there are about six. 

are there not—potassium, magnesium, and eal- 


cium 

A. Well, magnesium and calcium are acquired; 
they are generally what we generally call soil 
amendments, but there is a certain percentage [138] 
absolutely necessary. 

Q. Take that vicinity in and about Salinas 
there: isn’t most of that soil in there more or less 
impregnated with calcium and magnesium? 

A. We find soils that are more or less heavy 
in them, but there is many, many soils—we handle 
thousands of them from the Salinas district that 
we recommend the appheation of gypsum. That 
is calcium sulphate. 


Q. You recommend that they 

A. Have some lime added. 

Q. —be treated with lime? A. Yes. 

Q. In other words, from an agricultural stand- 
point, vou always have the variation depending 
upon the plant life that is expected to be grown, 
between what are commonly called alkali soils and 
acid soils; is that correct? 

A. Yes. For acid soils there would be no ques- 
tion about its application. On alkaline soils, why, 
we get—-we very often recommend lime, although 
lime itself is alkaline earth, because we get less 
toxicity in mass action. The lime assists 

Q. All through that country down there, par- 
ticularly around Salinas, it is more or less pre- 
dominantly alkaline soil, isn’t it? 
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A. Oh, there is lots of good soil, and there is 
some bad. 
Q. TI mean by that 
A. It all has an alkaline reaction. 
Q. It all has an alkaline reaction? 
A. Most of the soils in California have. 


Q. Where you get an acid condition, it is usually 
caused by [139] heavy liquidity, the alkali is 
leached out of the soil, is that so? 

A. I recommend it for a soil where there is 
a slight acid or where they are heavy type soils, 
I have recommended lots of that Salinas beet sugar 
lime. 

Q. Let me ask you this: This Bordeaux mix- 
ture, that is a lime deposit, isn’t it? 

A. It is a lime-copper combination. 

Q. I was going to ask that in just a moment. 
You heard the testimony this morning about the 
usual consistency of Bordeaux mixture of lime and 
copper sulphate, where they have five parts of lime, 
five parts of copper sulphate with fifty parts of 
water 


Mr. Naus: Fifty gallons of water. 

My. Moore: Fifty gallons. Thank you. 

Q. Cutting out the water for the moment, the 
HO, will you write down the chemical formula 
for Bordeaux mixture? Or, include the water, too. 

A. The Bordeaux mixture is rather a complex 
mixture. I don’t know that I could give an exact 
formula from memory. When you have 92 ele- 
ments and their various combinations of millions 
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of different substances, it is pretty hard to remem- 
ber all these things. 

Q. Aside from the minor items, Jet us try to get 
the major items. 

A. Well, for instance, copper sulphate—I have 
forgotten the exact atomic weight of copper. 
“Cu” is the term for copper, and sulphate would 
be SO:. I would have to make that X, because I 
am not sure. You combine that with lme—would 
[140] 

The Court: Q. Do vou call that lime or lime 


beta 


sulphur? 

A. In this particular case it js a copper sul- 
phate with lime in this Bordeaux mixture. 

Q. Where did I get the Bordeaux mixture as 
lime and sulphur? 

A. Well, lime and sulphur mixture is a little 
different from the Bordeaux, the one using eal- 
elum hydroxide. The calcium hydroxide added to 
copper sulphate then forms the various compounds 
which produces your Bordeaux mixture. Now, 
your other mixture is lime and sulphur; it hasn’t 
any copper in it, unless it happens to have some 
put in. 

Mr. Moore: Did your Honor desire 

The Court: No, I was talking of my own limited 
knowledge of this field of chemistry and my ex- 
perience with it, and I just had something in mind. 
Proceed. 
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Mr. Moore: Q. The calcium hydroxide there, 
that is calcium, water, and what else? 

A. Well, calcium 

Q. H:O is water, isn’t it? 

A. Yes. It would start out with calcium oxide. 

Q. Yes. 

A. You add water to it. Therefore, you have 
got CaH:O taken twice, you have got to add—— 

Q. In other words, you have two parts of water 
to one part of calcium oxide, is that correct? 

A. Yes. 

Q. That is known as calcium hydroxide? 

A. That is right. 

Q. Let us reduce that to the terms that we com- 
mon people know. What is that known as—slacked 
or unslaked lime? [141] 

A. Slacked lime or hydrated lime. 

Q. In other words, the water in there slakes the 


lime, is that correct? A. Yes. 
Q. When these dusts go through the air they 
pick up water, too, don’t they? A. Yes. 


@. And they become calcium hvdroxide, do thev 
not? 

A. Your lime—both your lime and magnesium 
will pick up some moisture, and therefore thev will 
carbonate quicker. 

@. In other words, calcium hydroxide is also 
known as calcium carbonate, is that correct? 

A. No. 

Q. No, I am wrong; I beg vour pardon. But 
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ealeium oxide will pick up H:O from air, will it 
not? 

m Wt lias a sréat ‘affinity for water. A little 
moisture is picked up, and it unites with the car- 
bon dioxide a little quicker if it is slightly moist. 

Q. In other words, the dust that comes out of 
the stacks will pick up water out of the air and 
become slaked lime? 

A. Yes. That is still caustic. 

Q. What is? 

A. Slaked lime is still caustic. 

Q. I am going to come to the causticity of this 
later. What {[ am getting at now: Does that pick 
up H:O out of the air and become slaked ? 

A. If there is any moisture in the air. 

Q. Of course, it all depends upon the amount 
of moisture that is in the air and the amount of 
time that it is exposed to the action of the air, 1s 
that correct? A. That is right. 

Q. In other words, let me ask vou, would it 
become slaked more [142] quickly than in a dry 
air with no moisture? A. Yes. 

Q. So, the length of time it takes to change 
from a slaked to an unslaked hme, if vou term it 
that, is dependent upon weather conditions? 

A. Yes, the time would be—would depend on 
that. 

Q. Now, isn’t it true that in Bordeaux mixture 
you do use unslaked lime at times? A. Yes. 

@. In other words, trees are sprayed with un- 
slaked lime, is that correct? 
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A. Well, of course, when you make your mix- 
ture, you usually get a combination. You get more 
reaction from unslaked lime than you will from 
slaked lime. 

Q. The Bordeaux mixture is used for the pur- 
pose of killing bugs, if we may term them that, or 
fungus, isn’t that true? A. Yes. 

Q. It is the unslaked causticity of the applica- 
tion that has its effect on that fungus growth? 

A. Yes. 

Q. In other words, you are not using a dead in- 
strument, if we might call it that: you are using a 
live instrument with causticity in it to kill the 
bugs or fungus? A. Qiwat is right. 

Q. So, isn’t it a fact that usually with a Bor- 
deaux mixture it is fundamentally unslaked lime 
when it is sprayed on the trees? 

A. Bordeaux mixture is caustic. 

Q. It is caustic? A. Yes. 

Q. Fundamentally, from a chemical standpoint, 
the calcium dust [143] or the magnesium dust or 
the combination of it that comes from these stacks, 
is very—practically identical with the calcium that 
is contained in Bordeaux mixture, is it not? 

A. No, I wouldn’t say that. 

Q. Where does the difference lie? 

A. I would say a dust from your—the flue dust 
is a little more caustic than it is in Bordeaux. 

Q. You would say what? 

A. It is more caustic. 
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@. Let's get into that now. What element is 
there in there that is the creation of the causticity ? 

A. Well, in one case it is lime: in the other it 
is lime and magnesium. 

Q. Is it the metal itself, or is it the oxygen or 
hydrogen or just a mixture? 

= Wt % what we would term a salt of the 
metal. 

Q. Let me withdraw the question or change it. 
By “‘causticity,’’ I wonder if vou and I are think- 
ing along the same lines. What is your meaning 
of causticity ? 

A. Well, I possibly might explain it as an 
alkaline 


Q. What is the element that causes causticity, 
or how do vou judge causticity ? 

A. Well. of course, we have a method of measur- 
ing that by what we might term the P.H.—hydro- 
gen potential: but the causticity would depend en- 
tirely upon the purity of vour calcium oxide or 
magnesium oxide. If it is absolutely pure it would 
be more caustic than if 

@. I think you and I are talking at different 
purposes. P.H. is [144] usually applied to the de- 
termination or to the causticitv or acidity of soil. 
I am talking about causticity in its general sense 
rather than applied to soil. But as I understand 
eausticity—and correct me if I am wrong—it means 


the element that will consume or burn up matter. 
A. Causticitv—you might define it that way. I 
might explain it, on vour Alpha lines, or materials, 
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there are what we call basic materials, and they 
will unite with the acid materials, and if we get a 
proper amount of acid basic materials we will get 
a neutral salt. And one proposition about a caus- 
tic—a mixture of we will say a dolomitic material 
or lime material or magnesium material—, it is 
slightly alkaline and unites with the acids secreted 
by the—in a pistil—that is, the stigma, and if it 
neutralizes it, then you prevent fertilization. That 
is the proposition. 

Q. I am going back to the fundamental question 
which I am trying to get at, the causticity. Will 
you give us a definition of what is causticity? 

A. Well, causticity would be—I might give a 
definition, when it attacks certain materials. We 
know it generally as something that actually attacks 
or eats other tissues. 

Q. Bordeaux mixture has causticity, has it not? 

A. It has some, yes. 

@. The very purpose of using it is to kill fungus 
and growths of that kind, is it not? 

A. Absolutely. Your copper also has [145] an 
antiseptic effect—that is, a toxic effect, rather. 

Q. Are ‘‘toxic’”’ and ‘‘caustic’’ synonymous? 

A. No. 

Q. Or are they different terms ? 

A. No, they are different terms. 

Q. But the calcium hydroxide that is in the 
Bordeaux mixture has causticity, has it not? 

A. Well, a Bordeaux mixture—I have seen some 
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that were practically neutral. and others that were 
rather caustic. 

@. Well, the purpose of using a spray is to 
have a caustic spray. is it not? 

A. Well, generally, although vour copper will 
do some of the work. 

Q. Would you say that calcium carbonate was 
alkaline? 

A. Calcium carbonate is what we would term 
an alkaline earth. 
Is that caustic? A. No. 
That is neutral, is it not? 
Neutral, ves. 


i eG & 


In other words. what comes out of this 
A. I would have to explain that further. be- 
cause if vou add it to any acid 
Mr. Moore: Pardon me. [ didn't get that. 
Would vou read it. Mr. Reporter. 


(Answer read as far as given.) 


A. Then vou—most acids are stronger than the 
earbon dioxide. and vou will convert it into an- 
other salt, and vou 

Mr. Moore: Q. I asked vou—mavbe I didn’t 
follow vou—cealcium hydroxide is neutral, is it not? 

A. Yes—no, not calcium hydroxide. [146] 

Q. Calcium carbonate is? 

A. Calcium carbonate is supposed to be neutral, 
yes. 

Q. Calcium oxide has a certain amount of caus- 
tice character, has it? A. Yes. 
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Q. Now, you were talking about the fertiliza- 
tion a few moments ago wherein this polliniza- 
tion or fertilization was interfered with by reason 
or an alkali deposit. 

A. The neutralization of the acid deposit of 
the stigma. 

Q. Well, getting down to what I might term 
the sex life of an apricot, the acid condition of the 
stigma there is an acid condition, is that correct? 

A. That is right. There is an acid secretion. 

Q. And the pollinization is an alkali deposit, 
is that correct, or am I in error? 

A. No; pollinization of course is prevented by 
the neutralization of that acid secretion. 

Q. In other words, if that acid secretion is 
turned to an alkali, in your opinion it will prevent 
pollinization, is that correct? 

A. I couldn’t say it had to be turned into an 
alkali, but if it is neutralized. In other words, 
the dusting of any alkaline earth on a blossom at 
a certain time will prevent the setting of fruit, no 
question about that. 

Q. In 1948 you don’t know what happened down 
there on that Pista ranch from your own knowl- 
edge? A. I wasn’t there. 

Q. You never saw it until 

A. I possibly have seen it, because I have been 
by that territory. [147] 

Q. I mean, you never examined it? 

A. Not to know it, no. 
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Q. And the first time vou came in contact with 
that ranch was in “44? 

A. Personal contact, ves. 

Q. Now, in 1944 how many times did vou 
visit it? 

A. There were three trips made to that orchard. 

Q. When was the first one? 

A. March 14. 

Q@. When was the second? A. June 22. 

Q. What was the condition of that orchard on 
your first visit insofar as buds were concerned and 
the apparent vield? 

A. The orchard was in bloom. I didn’t make 
any careful examination at the time, because it 
would be the wrong time to determine whether there 
was anvthing there. As I say, it had been spraved. 
I knew there was lime present. so I didn't take any 
samples. 

Q. It had been spraved? A. Yes. 

Q. With Bordeaux mixture? A. Yes. 

Q. And did it give the evidence of a good vield 
at that time? 

A. Well. it wasin bloom. The bloom was pretty 
good. 

Did vou examine the orchard carefully ? 

I just walked through it. 

With Mr. Pista? A. He was along. ves. 
Who else was along? 

I had my son with me, and I think a son of 
Mr. ‘Pista, and Mr. Harrington, were all there. 


Pb OOPS 
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Q. And you looked the orchard over pretty 
carefully, didn’t you? 

A. I went through it. I just made a casual 
examination. [148] 

Q. Was there a good bloom at that time? 

A. Pretty good bloom. 

Q. Did vou see any evidence of the dust at that 
time ? A, Yes. 

Q. Will you describe as carefully as you can to 
his Honor just what you saw there with respect to 
the dust. 

A. I have got the figures to show just exactly 
how much dust had been deposited on the new vege- 
tation. 

Will you give us that figure. 

That is in column 3, page 3, Exhibit 4. 
Now, you say there was—that is column 3? 
Column 3, yes. 

You say ‘‘Weight of sample, grams, 27.2.’’ 
That’s right. 

Will you tell us just what you mean by that? 
Well, that is the weight of the sample that 
was examined. It weight 27.2 grams. 

Q. What did you do to come to that determina- 
tion ? 

A. We weighed it. The sample was taken to 
the laboratory and weighed in order to get the 
weight. 

The Court: Q. What does that consist of? 
Give us some idea. 


>OQPOrPOPOS 
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A. That was some weeds that were growing 
along this little stream, and was the principal foli- 
age there was in the orchard. 

® That is new growth? 

A. That was new growth. 

The Court: All right, proceed. 

Mr. Moore: Q. And all of these figures in 
column described the result of vour analysis of 
those samples vou took [149] from the weeds, is 
that correct? We) Phatis right: 

Q. By the way. was that a wet or dry weight 
when you speak of grams? 

A. Wt was a partially dry. 

@. It was what? A. Partially dried. 

Q. Personally? A. Partially. 

The Court: Partially dried. 

Mr. Moore: Q. Partially. Can you explain 
that in a little more detail? 

A. Of course, the examination was not made 
immediately, and there was a certain amount of 
drying of the leaves due to that. I might explain 
that further so there would be no—this deposit, by 
being put in ordinary water, doesn’t wash off well, 
so it was put in acidulated water. 

Q. Pardon me. Put in what? 

A. Acidulated water—water with some acid in 
it to dissolve the lime and magnesia compound. 

Q. And that was the process vou used in mak- 
ing these figures? Rein all of these) ves. 

Q. Did vou examine the apricot trees on that 
visit ? 


. 
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A. No—that is, just went through the orchard 
and looked at them. 

Q. Did you notice whether there was dust on 
them? 

A. Well, as I say, they had been sprayed, and 
of course they had a deposit on them, and I knew 
that that would interfere with the actual deposit 
in this particular case. 

Mr. Moore: JI am going to ask that that portion 
be stricken as not responsive. You did observe 
dust on the trees? [150] 

A. I observed a coating on the trees. 

@. How about the leaves? 

A. Well, the leaves had not developed very 
much. 

Q. Were there any buds out at all? 

A. Qh, yes. 

Q@. Were there any deposits on the buds? 

A. JI didn’t examine them. None that I could 
see visually. JI know that was very small. 

Q. If you didn’t examine it how did you know 
that it was small? 

A. Well, I examined—I looked at it. 

Q@. Was there or was there not dust on the 
leaves ? 

A. Not that was perceptible to the naked eye. | 

Q. Let me ask you, You found dust on these 
weeds, is that correct? A. Yes. 

@. How do you account for the fact 

A. The weeds were probably several weeks old. 

@. When did you visit the orchard again ? 
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A. The next visit to the orchard was made on 
June 22. 

Q. That is 1944? A. Yes. 

Q. What was the condition then, Mr. Twining, 
of the orchard so far as dust was concerned ? 

A. There was some dust on the leaves and the 
apricots. That is shown in the figures on page 4 of 
vour Exhibit 5. 

Q. Did you notice the trees at that time and the 
apricots that were growing on them? 

A. Well, I noticed that there was a pretty good 
erop on them. [151] 

Q. A pretty good crop? A. Yes. 

Q. Did you know or had you been informed 
as to whether or not there had been any thinning 


process carried on? A. No. 
Q. Between vour two visits? A. No. 
Q. You never asked about that? A. No. 


Q. Would it surprise vou that on one tree they 
had taken off over 6.000 apricots in the thinning 
process in the early part of Mav? 

A. Well. I am not surprised at anything any 
more. 

Q. What? ; 

A. J am not surprised at anythiing any more. 
I hear a good many stories. I suppose that is 

Q. You never examined that orchard in the 
spring of 1944 to determine whether or not it had 
a good yield or a poor vield? 

A. I stated that it looked good to me. 

Q. It looked good to vou? A. Yes. 


¥ 
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A. No—that is, just went through the orchard 
and looked at them. 

Q. Did you notice whether there was dust on 
them? 

A. Well, as I say, they had been sprayed, and 
of course they had a deposit on them, and I knew 
that that would interfere with the actua] deposit 
in this particular case. 

Mr. Moore: JI am going to ask that that portion 
be stricken as not responsive. You did observe 
dust on the trees? [150] 

A. I observed a coating on the trees. 

Q. How about the leaves? 

A. Well, the leaves had not developed very 
much. . 

@. Were there anv buds out at all? 

A. Oh, yes. 

@. Were there any deposits on the buds? 

A. I didn’t examine them. None that I could 
see visually. J know that was very small. 

Q. If you didn’t examine it how did you know 
that it was small? 

A. Well, I examined—I looked at it. 

Q@. Was there or was there not dust on the 
leaves? 

A. Not that was perceptible to the naked eye. | 

Q. Let me ask you, You found dust on these 
weeds, is that correct? A. Yes. 

@. How do you account for the fact—— 

A. The weeds were probably several weeks old. 

Q. When did you visit the orchard again ? 
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A. The next visit to the orchard was made on 
June 22. 

Q. That is 1944? A. Yes. 

Q. What was the condition then, Mr. Twining, 
of the orchard so far as dust was concerned ? 

A. There was some dust on the leaves and the 
apricots. That is shown in the figures on page 4 of 
your Exhibit 5. 

Q. Did vou notice the trees at that time and the 
apricots that were growing on them? 

A. Well, I noticed that there was a pretty good 
crop on them. [151] 

Q. A pretty good crop? A. Yes. 

Q. Did you know or had you been informed 
as to whether or not there had been any thinning 


process carried on? A. No. 
Q. Between vour two visits? A. No. 
Q. You never asked about that? A. No. 


Q. Would it surprise vou that on one tree they 
had taken off over 6,000 apricots in the thinning 
process in the early part of May? 

A. Well. I am not surprised at anything any 
more. 

Q. What? : 

A. I am not surprised at anythiing any move. 
I hear a good many stories. I suppose that is 

Q. You never examined that orchard in the 
spring of 1944 to determine whether or not it had 
a good yield or a poor yield? 

A. I stated that it looked good to me. 

Q. It looked good to vou? A. Yes. 
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Q. Well, in your opinion, did any deposit of 
dust in 1944 in any way affect the yield or the pol- 
linzation of that crop of apricots on the Pista 


ranch ? A. Apparently not to any extent. 
Q. Not to any extent? A. No. 


Q. In 1944, is that correct? 

A. That’s right. 

Q. But it is your opinion that it did affect it 
in 743, is that true? 

A. Well, in taking the total amount of material 
and figuring that that was deposited in *43, I know 
that that material will cause some damage. Now, 
I didn’t check up on the bloom or the dropping 
of fruit, so I can just give it as an opinion. [152] 

Q. In other words, you are calculating from the 
result to the cause rather than from the cause to 
the result, is that right? 

A. JI am calculating from the cause, yes. 

Q. Now, might it not be possible that in 1943 
that a short crop was due to other elements or fac- 
tors rather than the dust from this 

A. Well, taking into the case this particular 


case—taking into consideration and knowing there 
was a short crop, I still think it was shorter than 
it should have been. 

Q. But you never saw the trees; you don’t know 
anything about it? A. Not at that time. 

@. Let me ask you something: Have you ever 
been employed by Mr. Pista before in your life? 

A. Not that I know of. 

Q. Not in 1938? wx No, 
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Q. You weren't employed in any way in regard 
to a suit that he filed for damages to his orchard? 

A “Me, sir. 

Mr. Moore: Might we have a_ recess, your 
Honor? 

The Court: Certainly. 

(Recess.) [153] 


Mr. Moore: If vour Honor please, with Mr. 
Naus* consent I am offering now in evidence De- 
fendant’s Exhibit A. which has been marked for 
identification, which is a flow sheet of this entire 
process of making magnesium, and in that connec- 
tion photographs 1, 2, and 3 have to do with the 
process at Natividad outside of Salinas, and the 
balance has to do with the pictures of the processes 
at Moss Landing and at Permanente. 

Mr. Naus: That is correct. Steps 1, 2, and 3 in 
the flow are all that occurred in this plant down 
near the Pista orchard. 

(The document was thereupon received in 
evidence and marked ‘‘Defendants’ Exhibit 
A.’’) r 


Mr. Moore: Q. Mr. Twining, let me ask you, 
you say that in your opinion if it had not been for 
this deposit of dust in 1943 that the vield of the 
Pista orchard would be seven, eight. or nine times 
greater than it was; am I making a correct state- 
ment of your testimony ? 

A. No, I do not want it as a direct statement. 
If it had not been for this dust, I give it as on opin- 
ion that this dust affected it, and taking some other 
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things into consideration, he should have had a crop 
of, I would say, eight times what he did. 
Mr. Moore: Will you read the last part of that 
answer ? 
(Record. read.) 


The Witness: I would not specify exactly what 
he should have had, but I am just stating what he 
should have had under [154] varying conditions. 

Mr. Moore: Q. What other things did you take 
into consideration? 

A. Well, the general conditions during the year, 
and assuming the climatic conditions, the cultiva- 
tion and so on, were properly handled. 

Q. I don’t quite understand you—the climatic 
conditions were properly handled. 

A. Well, not being there, you might have had 
a snowstorm in the first of April, or a heavy frost, 
or something of that sort. I practically know that 
he did not, but I say those things might happen. 

Q. Let me ask you something: You were em- 
ployed by Mr. Pista when? In 1944? 

A. Well, it was—I can’t remember. I may have 
a letter to show when I was first asked to come and 
make an examination. I know at the time I was ill 
I did not get over there as early as I expected. It 
was either the early part of this year or the latter 
part of last year. 

Q. In your investigation did you get any eae 
reports? | 

A. You have the complete reports that I made. 

Q. Will you kindly turn to them so we can refer 
to them? A. Exhibits 4 and 5. 
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Mr. Naus: Ido not think the parties understand 
each other. Mr. Moore sort of dropped his voice 
when he said the word ‘‘weather.’”’ I do not think 
the witness heard him say that. 

Mr. Moore: I will repeat the question. 

Q. In your investigation of the short crop on 
the Pista orchard, [155] did vou get any weather re- 
ports? 

A. I did not investigate the weather reports 
from that particular district, no. 

Q. Before you came on the stand today as a wit- 
ness in this case, have you ever had the reports from 
the United States Weather Bureau relative to the 
rainfall or the temperature in that district in the 
period of pollinization ? 

A. I would state that I have those reports, but I 
did not read them. 

@. You have never read them? 

A. No, we received them down there. 

Q. You don’t know what the weather conditions 
were in or about Natividad in the spring of 1943? 

A. Only on the particular days I was there, on 
March 13th and 14th. 

Q. That is 1944, is it not? A. Yes. 

Q. I am referring now to 1943. 

A. I don’t know. I made a good many trips over 
to Salinas in 1943, the winter of 1942-1943, and the 
summer of 1943, but off-hand I do not know just 
what the weather was. 

-Q. You have never studied those weather rec- 
ords? x No: ; 
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Q. You know, do you not, that throughout the 
State of California in 1943 there was a short crop 
in apricots ? A. Yes, I know that. 

Q. Did you ever have occasion in your profes- 
sion to study the cause of the short crop through- 
out California in 1943? 

A. Our work is devoted specifically to some par- 
ticular place. For instance, we do work for a great 
many—— [156] 

Q. Let us restrict ourselves to the matter of 
apricots. 

Mr. Naus: He said to some particular place. 
Your question takes in the whole State of Califor- 
nia. 

Mr. Moore: I am going to narrow it down. 

Q. Let us narrow it to the question of apricots. 
In any particular area did you ever have occasion 
to study the cause of the short crop in 1943? 

A. In this way: In 1943 we had occasion to ex- 
amine, oh, I would say several thousand soils in 
Monterey County, and some of them were of apri- 
eot orchards that did not produce well, that we had 
to examine the soils to see if they had anything to 
do with it: | 

Q. I am not asking you about soil examination. 
I am restricting my question solely to the question 
of a short apricot crop in 1943. 

A. Generally, I did not investigate to see why it 
was. 

Q. Did you investigate with respect to any par- 
ticular area where there was a short crop? 
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A. Only on soil conditions. 

Q@. What is that? 

A. Only on soil conditions. 

Q. You made no investigation or study of any 
kind, character or description relative to the effect 
of a particular weather, climatic conditions that oc- 
eurred in 1943, so far as it affected the apricot 
erop, is that correct? 

A. That is pretty general. I might say *‘No”’ to 
that question, because I made no specific examina- 
tions based on that. 

@. You do know that there was a short crop? 

eee es. [ii5/ | 

@. Did you make any investigation as to the 
cause of that short crop throughout the—— 

A. As I say, only soil conditions for some in- 
dividuals. 

Mr. Moore: I think that is all, yon Honor. 


Redirect Examination 

Mr. Naus: Q. Mr. Twining, you were asked 
about the spraying of Bordeaux mixture on apricot 
trees. Is it the practice to spray the Bordeaux mix- 
ture on the trees during blossom time, or before or 
after blossom time? 

A. They use some care to prevent the spray get- 
ting into the blossoms at blossom time, yes, unless 
it is absolutely necessary, and then it is used very 
dilute. 

Q. Does the spraying of Bordeaux mixture in 
what vou have described as a very dilute mixture, 
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if done during blossom time, have any effect on 
pollinization or fertilization ? 

A. The lime in the spray might affect the pol- 
linization. 

Q. Does it prevent pollinization to the extent 
of preventing the set of a crop? 

If it is in sufficient quantity it would. 
Pardon me? 

If in sufficient quantity it would, yes. 

If in 
If in sufficient quantity. 

Take the quantities that we have been discuss- 
ing here. 

A. It would have to get in the blossoms and on 
the pistils. 

Q. Take the quantities that have been mentioned 
here as being a mixture of 5-53-50. Is that a suffi- 
cient quantity ? 

A. Well, sprayed right into the blossom at the 
proper time it would cause trouble. [158] 

_Q. Is it the practice in spraying Bordeaux mix-. 
ture in apricot orchards to spray it on in a general 
way as: to interfere with pollinization? 

A. No. 

-Mr. Moore: Wait a minute. | 

Mr. Naus: Is that a. general request or a com:: 
mand to halt, or is it an objection? 

Mr. Moore: I intended to make an objection ‘but 
I was too late. 

Mr. Naus: Perhaps I had better pass to another 
question. 

Mr. Moore: Very well. 


OPorPor 
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Mr. Naus: Q. Now, this dust that came out of 
the stack, wafted through the air, and settled down 
on the Pista orchard in the quantities that your 
analyses of the 1933 samples showed, was that in 
sufficient quantity to definitely prevent fertilization 
or pollinization ? 

Mr. Moore: Wait a minute. I am going to ob- 
ject that that. I would like to have the question read 
first, your Honor. 

(Question read.) 


Mr. Moore: I object to it, your Honor, as a hy- 
pothetical question, no foundation in fact having 
been laid, because I do not know that this witness 
has testified in the slightest way to the amount of 
dust deposited in 1948 during the period of pollini- 
zation, and I therefore think the question is objec- 
tionable. 

Mr. Naus: If the Court please, I do not under- 
stand that a [159] land owner or a farmer has to be 
defeated in the case unless he has a scientist or an 
army of them sitting out in his orchard during a 
particular period, blossom time or otherwise, and I 
certainly have laid all the foundation in this case 
that could conceivably be laid. We definitely con- 
nected the dust that settled on the orchard with 
something that came out of that stack, and there 
are samples of the vegetation in here, as to which 
there is an analysis of the quantity, and I am di- 
recting it to that part of the record from the stand- 
point of quantity, which the cross-examination did 
not quite reach into in trying to compare Bordeaux 
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mixture with this dust, and I am trying to compare 
the chemical ingredients of the Bordeaux mixture 
with the quantity of other ingredients in the dust 
to see if one would and the other would or would 
not prevent fertilization or pollinization. 

Mr. Moore: My objection, your Honor, goes to 
the fact that there has been no foundation laid in 
fact for this question. This witness was not present 
during the period of pollinization, blooming. He has 
not introduced any evidence, whatsoever of the 
amount of dust deposited at that time, or the char- 
acter of the dust deposited at that time. He does 
say that there were some leaves sent him, and that 
a year afterwards, in 1944, when they had a large 
erop, in the period which would be very close to 
the period of pollinization he was present on the 
ground down there and observed it. But there is 
absolutely no [160] evidence of the amount of dust 
which was deposited in February and March of 
1943, and that is the question that is asked. 

I also object to it on the ground that it is not 
proper redirect examination. I did not go into that 
question on cross-examination. 

Mr. Naus: If the Court please, so far as im- 
proper redirect is concerned, the cross-examination, 
as near as I could discover a point in it, assuming 
one, was trying to suggest that the chemical ingredi- 
ents of the dust corresponded in a general rough 
way to the chemical ingredients of a Bordeaux mix- 
ture. That leaves untouched the question of quan- 
tity. I have already asked the witness the quantity 
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in this 5-5-50 mixture, which is spoken of as very 
dilute. I am now addressing the question to the 
other branch, that is, the analysis of this material 
deposited in March, 1948. 

The Court: The objection goes to the failure 
of a proper foundation being laid, namely, this wit- 
ness on the stand was not there during the period 
of pollinization. No. 1. No. 2, that the quantity of 
dust from his examinations during that period was 
what? 

Mr. Naus: That is in the reports, in the exhibits 
shown here. That shows specifically the quantity. 

The Court: Maybe in the interest of time I will 
allow the question to be asked. It goes to the weight 
of the testimony. 

(Addressing the witness:) Do you understand 
the question? [161] 

The Witness: Will you read the question? 

(Question read.) 


The Witness: I would state that if deposited in 
that ratio through the year it would cause consid- 
erable trouble. 

Mr. Naus: That is all. 


Recross-Examination 
Mr. Moore: Q. You say if deposited during the 
year would cause considerable trouble. Do you know 
the amount of dust that was deposited on this prop- 
erty in the month of February, 1943? A. No. 
Q. Do you know the amount of dust that was 
deposited in the month of March, 1943? | 


226 The Permanente Mctals Corporation 
(Testimony of F. E. Twining.) 


A. No. 
Q. Do you know the amount of dust that was 
deposited in April, 1943? AG No: 


@. Do you know if during those three months 
this plant, Permanente plant, was in constant opera- 
tion. 

A. That would be a question that I would have 
to base the other answers on. If I knew just exactly 
how they ran through those months I might give you 
an estimate of how much was deposited. 

Q. In other words, your answer is purely a 
guess, am I right? 

A. If that was deposited uniformly throughout 
the year there was unquestionably some damage at 
the blossom time. 

Q. Do you know that the blossoms bloomed down 
there in three cycles? 

A. I know how those things generally happen, 
yes. 

Q., Do you know what, happened in 1943? 

A... No—you mean so far [162] as the bloom is ; 
concerned ? : 

Q. So far as the blooms were concerned and the 
crop was concerned, | 

A. I imagine it was in the usual manner. 

Q. Do you know that they bloomed for eighteen 


days? A. That is what I heard. 
Q. Do you know that they bloomed in three ey- 
cles? A. T heard that stated. | 


Q. Did you ever hear it before today or yester- . 
day ? 
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A. Oh, yes—not a time, but I have know it to 
bloom in three cycles. 

Q. Do you know that the buds or the young apri- 
cots, rather—the buds—dropped off from the first 
bloom on practically all the ranches in Monterey 
County ? A. I do not know that, no. 

@. You heard it yesterday, did you not? 

A. ‘That is all, just hearsay. 

Q. What you know about the Pista ranch is also 
hearsay, isn’t it? 

A. As to 1943, yes, outside of those examinations. 

Mr. Moore: That is all. 

Mr. Naus: No further questions. 

The Court: Step down. 

My. Naus: Is Mr. Twining excused from fur- 
ther attendance, your Honor, or not? 

Mr. Moore: T beg your pardon. I did not hear 
you, Mr. Naus. 

Mr. Naus: I was asking his Honor if Mr. Twin- 
ing is excused from further attendance. [163] 

Mr. Moore: Qh, yes. 


LOUIS PISTA, 
called as a witness by the plaintiff; sworn. 


The Clerk: Q. What is your name? 
A. Louis Pista. 


Direct Examination 
Mr. Naus: Q. Mr. Pista, you are the son of B. 
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Pista, who has already appeared as a witness in this 
case and who is one of the plaintiffs? A. Yes. 

Q. Your age is what? A eZ. 

Q. I believe the accounting records of your 
father respect to this apricot orchard, such records 
as there are, are kept by you, is that correct? 

A. No, I only had a year and a half, is all. 

Q. When? 

A. I would say 1939 and 1940, and, of course— 
the latter part of 1939 and 1940. 

Q. In the year 1943 did you or not visit the apri- 


eot orchard? Lee 
Q. So you know nothing personally or first- 
hand knowledge about that? A. No. 


@. At the time of the deposition you produced 
the account books for Mr. Moore to assist your 
father in going over the records. Do you recall that ? 

AD Ves) 

Q. You brought them here at my request, have 
you? A. Yes. 

Q. Can you produce from your father’s records 
any accounts or [164] records, whatever, that show 
what apricots were sold from the orchard in 1943, 
to whom, what date, on what day, the price, and so 
on? A. Yes. I have that right here. 

Mr. Naus: Do you wish to examine that, Mr. 
Moore? 

Mr. Moore: No, no. 

The Court: Q. That is, in relation to these apri- 
cots? A. Yes. 

Mr. Naus: The 27 tons I am speaking of. 
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The Court: Is there any question about the 27 
tons ? 

Mr. Moore: I do not think so, your Honor, no. 

Mr, Naus: Your Honor will recall at the time 
his father was being examined I suggested the 
young man could give that detail more quickly, 
more easily and better than his father. 

Mr. Moore: I think we may be able to stipulate 
to that. We have had no question as to that, and it 
is in the deposition. 

Mr. Naus: I would like, if the Court please, to 
have the witness state the quantity, the selling price 
per pound or per box, to whom sold, and the dates, 
to have a simple, short, clear-cut record here. 

A. This is Los Angeles. 

The Court: Raise your voice so the reporter 
can hear you. 

The Witness: This is Los Angeles, which is on 
a per-pound basis. On July 3, 1948, Anshin Produce 
Company, received 40 lugs of apricots. 17 were sold 
at 11 cents and 23 lugs 10 cents. [165] 

Mr. Naus: Q. before going on, a lug is how 
many pounds? A. You mean the wood? 

@. Apricots. 

A. Well, 2614 to 27 pounds net, that is, of the 
fruit. 

@. Proceed with the next one. 

A. This is Anchin, also: July 7, 38 lugs. Total 
shipment. 10 were sold at 12 cents, 15 at 11, and 138 
at 7. 

And this is another merchant, commission mer- 
chant, Shapiro Produce Company, and this is on 
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July 3rd. He received 85 lugs, 69 lugs at 11 cents, 
16 10 cents—— 

Q. Those cents you are speaking of are per 
pound, are they? 

A. Per pound, yes. And on July 6th he received 
82 lugs. 66 lugs were sold at 12 cents and 16 at 11. 
July 7th he received 80 lugs. 17 lugs were sold at 
12 cents, 21 Ings at 11, and 22 lugs at 10 cents, and 
10 boxes were sold at a dollar apiece. 

July 8th, 82 lugs. 4 Ings were sold at 12 cents, 17 
10 cents, 42 11 cents, 3 nine cents, 6 five cents, and 
10 boxes were lost. 

This is a broker, William Pulisevich. 

@. Los Angeles, or San Francisco? 

A. Los Angeles. July 2nd he received 151 lugs 
total. 26 lugs sold at 12 cents, 22 at 11, 74 10, 10 
lugs at 9, 15 lugs 8, and 4 lugs he has here ‘‘one,”’ 
but I imagine it is lost. 

July 3, 128 lugs. 42 at 12 cents, 85 11, and one at 
8. 

The Court: I do not think there is any point in 
going into [166] the detail of this. 

Mr. Naus: If counsel will concede that the re- 
mainder of the sale was substantially on the same 
basis I will pass it up. 

Mr. Moore: I think a very much simpler way is 
this: We have taken Mr. Pista’s deposition. He 
has had a chance to read it and sign it. In it we 
went into the detail of all of those sales. 

Mr. Naus: Mr. Moore, I am suggesting I want 
to go at it in this way as part of the evidence in this 
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ease. I am willing to adopt Ins Honor’s suggestion 
and discontinue if it can be understood or if every- 
body is satisfied that the remainder would be in sub- 
stantially the same order. 

The Court: Oh, yes. 

Mr. Naus: I think it is. You may cross-examine. 

Mr. Moore: We have no questions. 

Mr. Naus: The plaintiffs rest. 

Mr. Moore: I will call Dr. Duschak. 


Pee DUSCHAK, 
called as a witness by Defendant; sworn. 


The Clerk: Q. Your name is 
A. lL. H. Duschak. 


Direct [Examination 
Mr. Moore: Q. What business are you in? 
A. At-the present time I am professor of metal- 
lurgy in the University of California, and consult- 
ing engineer. [167] 
Q. Will you kindly tell the Cowt your profes- 
sional and educational background ? 


‘A. I. graduated in 1904 from the University of - 


Michigan, having majored in chemistry. I received 
the master of arts and Ph. D. at Princeton Univer- 
sity in 1908, having majored in chemistery. I 
taught chemistry for some two years at Princeton 
University. I was employed for some four years 
by the Corning Glass Works, as a chemical engi- 
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neer, and then from 1913 to 1921 I was employed 
by the United States Bureau of Mines as a chemical 
engineer located here in San Francisco, working 
for several years with Dr. F. E. Cottrell, who is the 
inventor of the Cottrell process for collecting dust 
and fumes. From 1921 to 1938 I practiced as a 
consulting chemical and metallurgical engineer in 
San Francisco. In the spring of 1938 I was ap- 
pointed professor of metallurgy in the University 
of California. 

During my work for the United States Bureau 
of Mines, and during my consulting practice later, 
which extends up to the present time, I have had 
occasion to investigate a number of dust and fume 
situations related to various industrial plants. 

@. Have you had occasion in that connection to 
investigate the effect of dust relative to vegetation 
and the growth of trees, and the matter of agri- 
culture, generally ? 

A. Only in a rather general sort of way. My 
interest in the dust has been more particularly with 
regard to its generation in the plants and its be- 
havior as it escaped from the plant, and the way 
it dis- [168] tributed itself beyond the plant. I am 
not particularly experienced as an agricultural 
engineer. : 

Q. But you have had occasion along the lines 
you just mentioned in making investigations? 

A. Yes, because in connection with making 
studies of the smelter fume behavior, as well as the 
behavior of dust from cement plants, and other dust- 
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producing plants, I have had to consider the effect 
of dust on various types of plant growth. 

©) Can you tell us in a little more detail what 
particular instances on which you had oceasion to 
make these studies? I do not mean to go into the 
detail of cases or things of that sort of the problem, 
but just a little more detail than you have given. 

A. My first contact with this dust and fume 
problem was in connection with studies of so-called 
smelter smoke, smelter-fume damage, particularly 
relating to the conditions around the Selby smelter 
around the Bay, here. And also, to a lesser degree, 
the Anaconda smelter in the State of Montana, 
smelters in the vicinity of the Great Salt Lake, and 
after that I made studies—in fact, a number of 
studies—trelated to the dust problem of the Cowell- 
Portland Cement Company at Cowell, the dust prob- 
lem at the United States Lime Procucts Corpera- 
tion at Sonora, California, and the Permanente 
Cement Plant at Permanente, and then recently the 
Natividad of the Permanente Company. 

Q. Doctor, referring to the Permanente plani at 
Natividad and the manufacture of magnesium, have 
you been employed by the [169] Permanente con- 
cern ? A. Yes, I have. 

Q. When did you enter their employ, or when 
did you first have contact with them relative to em- 
ployment ? 

A. My first contact with them was in the spring 
of 1939. That related to the proposal to construct 
a cement plant at Permanente, and since that time 
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I have been consulted by them off and on in regard 
to a number of their operations. 

Q. When you say a number of their operations, 
does that include the manufacture of magnesium 
metal ? A. Yes. 

Q. I have dissociated for just a moment this 
particular dust problem that we have here, but I 
mean in a general way have you acted as a consult- 
ing engineer with regard to the manufacture of 
magnesium by permanente ? Aves Nees: 

Q. And many matters connected in an advisory 
capacity, is that correct? 

A. Yes. My most extensive work for them was 
in connection with the early development of this 
so-called Hansgirg, or carbo-thermic process, which 
is practiced at Permanente. 

Q. You are familiar, are you, Doctor, with this 
carbo-thermic process of magnesium ? 

A. Yes, I am famihar with that process. 

Q. You have gone through the struggles of this 
Permanente plant, or you are familiar with all the 
details, are you? A. Reasonably so, yes. 

Mr. Naus: Wait a minute. You can’t say he 
has gone through them all until the Pista case is 
finished, at least? 

Mr. Moore: I mean up to the present moment, 
Mr. Naus. [170] 

Mr. Naus: Pardon me. I will accept the cor- 
rection. 

Mr. Moore: Q. I am going to call your atten- 
tion, Doctor, to an exhibit which has been intro- 
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duced here as Defendant’s Exhibit A, and ask you 
to examine that 

The Court: Directing his attention to one, two 
or three? 

Mr. Moore: Q. (Continuing) : directing your 
attention to 1, 2 and 3, and also the balance, your 
Honor, but particularly with respect to 1, 2 and 3, 
which are the plant at Natividad. Wiull you explain 
to his Honor the process of the manufacture, if we 
ean term it that, of the magnesium oxide and eal- 
sium oxide that are shipped over to Moss Landing 
—I mean including the quarrying and the chemical 
reactions that take place. 


My. Naus: Aren't you assuming that this cal- 
cine was the product? 

Mr. Moore: I will admit I am leading a little 
bit. 

Mr. Naus: Perhaps he will say those are the 
products. I don’t know. mt 

Mr. Moore: I will reframe the question if you 
object, but I think the doctor can talk for himself 
on that subject. | 

Mr.-Naus: All right. 

Mr. Moore: Q. Will you explain the process 
without mv: 

A. Referring to this flow sheet 

The Court: Come up here, gentlemen, if you 
want to look at it. 

Mr. Naus: I have read that. I can follow it 
from here. [171] 


236 The Permanente Metals Corporation 


(Testimony of L. H. Duschak.) 

_The Witness: The illustration No. 1 shows a 
power shovel digging broken dolomite in the quarry 
and loading it into a truck. This truck delivers 
the dolomite to a crushing plant, which is shown 
below in the diagram. The crushed dolomite is 
then taken to the calcining plant, which consists 
of two rotary kilns with the suitable appurtenances. 
This crushed dolomite is fed into these rotary kilns 
and is there heated to a high temperature by the 
use of either natural gas or oil fuel. The rotary 
kilns and the stacks from which the gases of the 
kilns are discharged is shown in illustration 2. 

Illustration 3 shows the loading of a truck from 
one of the storage bins, loading it with the calcine 
dolomite for delivery to Moss Landing, or to Man- 
teca, or possibly to some other point of consumption. 

Q. Doctor, what is the chemical composition of 
this dolomite that has been referred to? Can you 
tell us? 

A. Dolomite is a mineral which consists essen- 
tially of equal molecular quantities of calcium car- 
bonate and magnesium carbonate. If I might refer 
to this writing made by Mr. Twining on the board, 
this first item in the circle, here, reading CaCOs 
MgCoO: bracketed—that describes the composition 
of what we might call theoretically pierre dolomite. 
Sometimes there is a little excess of magnesium 
carbonate or an excess of calcium carbonate. The 
composition is not absolutely fixed, that is, there is 
quite a range of composition of materials [172] 
which would all be classed as dolomite, and then in 
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addition to these two essential constituents we are 
apt to tind small amounts of so-called impurities, 
such as silica, iron compounds, and aluminum com- 
pounds, and possibly other substances in a small 
amount. 

Mr. Moore: I have quite a number of photo- 
graphs here. I have extra copies. 

Mr. Naus: I will take a look at them if you 
wish. 

Mr. Moore: Q. Doctor, I am handing you some 
photographs here. Would you pick out the photo- 
graphs of the plant at Natividad? I have others in 
there and I know that you are familiar with it. 

Mr. Naus: If you have a lot of photographs of 
the Natividad plant, Courtney, will you pick out 
some with the wind blowing over toward the or- 
ehard ? 

Mr. Moore: Oh, ves, I have got all kinds. We 
have, which I will give to Mr. Naus, two photo- 
graphs, your Honor, of the Natividad portion of 
this process, which we will offer in evidence. 

Mr. Naus: Counsel has handed me two photo- 
graphs. I will accept 

Mr. Moore: Pardon me, three, Mr. Naus. Here 
is just the truck up in the mine. 
~ Mr. Naus: This is not the truck, the shovel. 

Mr. Moore: There are more than that. Of two 
of them I [173] had extra copies made, and of the 
others I had no additional copies, so there are about 
five photographs, your Honor, of the plant there. 

Mr. Naus: Let me have all five and I will give 
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you a consent or a stipulation as to them. There 
are Six. 

Are these the six you want to use? 

Mr. Moore: Yes. 

Mr. Naus: J think they are all true depictions 
of what they purport to show, if the Court please. 
I simply request if possible—I do not insist upon 
it—that as to each one counsel merely state his 
understanding of the date or approximate date each 
one was taken. 

The Court: Approximately, if you know. 

Mr. Naus: IJ do not press him. I do not want 
to take time, but if he knows it will help. Mark 
them separately and then as to any that you do 
know, give the date. 

Mr. Moore: J would rather ask the doctor, be- 
cause some of them were produced by himself. I 
will state as to the others, the Permanente have a 
photographic department, your Honor, where they 
take photographs, and [I got some of those—— 

Mr. Naus: Mr. Moore, there is no question but 
they are all true photographs, because I have been 
down there and seen it. I waive foundation, but I 
would like to know the dates. 

The Witness: I might say that I personally have 
no knowledge of the taking of these photographs at 
all. I could only [174] judge by my knowledge of 
the date when the plant was under construction, 
when the construction was completed, and when it 
went into operation. I notice one photograph here 
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has what I think is the date on it—2/25/44. It fol- 
lows some identification numbers. 

Mr. Moore: Let us take this one. We will have 
it marked. What is the next number? 

The Clerk: Defendant’s Exhibit B. 

(The photograph was marked Defendant’s 
Exhibit B in evidence.) 


The Court: Q. You are prepared to testify that 
these photographs depict what they purport to 
show ? 

A. Yes, these are correct representations of the 
Natividad. 

The Court: Is that satisfactory ? 

Mr. Naus: Yes, your Honor, but any depiction 
of the plat down there would be a different depic- 
tion each day. That is all I have in mind. I do 
not press or insist upon it. IL would like to have it 
if convenient, that is all. JI make no objection to 
the photographs being received. 

Mr. Moore: I do not offer them for the purpose 
of showing the condition on any particular day, but 
a general depiction of the operations there. | 

Mr. Naus: If they are simply descriptive or il- 
lustrative of the plant, of course, there could be no 
objection, but if they depict any time, any month 
or year or anything of that sort, that is another 
matter. [175] | 

Mr. Moore: They do not purport to. 

The Court: Q. About how many people are 
employed there? Do you know? 
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A. I don’t know exactly. Several dozen I should 
say, Just by what I have seen. 

Mr. Moore: We will offer these photographs in 
evidence and ask that they be marked with the 
appropriate mark. 

The Court: Let them be admitted and marked. 

(The photographs in question were received 
in evidence and marked Defendant’s Exhibits 
C, D, E, F, and G, respectively.) 


My. Moore: Q. Doctor, will you describe to his 
Honor the chemical reaction or process that takes 
place when this dolomite ore is crushed and then put 
into the kilns under this temperature? 

A. Yes, the operation is a very simple one. The 
crushed dolomite is heated by an intensely hot flame. 

Q. Can you give us approximately the heat that 
it is heated to? 

A. Heated to a temperature of twelve or thirteen 
hundred centigrade; that for the purpose of decom- 
posing thé dolomite, driving out the carbon dioxide 
and leaving behind the so-called calcine dolomite, 
which consists of a mixture of calcium and mag- 
nesium oxides together with the small amounts of 
impurities present. 

Q. What is left behind is magnesium oxide and 
calcium oxide, is that correct? 

A. That is the main product of the kiln, the 
product which is sought in the operation, a mixture 
of calcium and magnesium oxide with a small 
amount of impurities. 


vs. B. Pista and Marie Pista 241 


(Testimony of L. H. Duschak.) 

Q. What becomes of the carbon dioxide? 

A. That carbon dioxide [176] which is expelled 
from the dolomite on heating, together with the 
earbon dioxide from the combustion of the earbona- 
eeous materials and the fuel used, pass up the stack 
together with the nitrogen whieh accompanies the 
oxygen used in burning the fuel. 

Q. In the course of this trial there has been ref- 
evenee to dust. That dust comes from what source ? 

A. That dust is picked up by the stream of hot 
gas flowing through the kiln. 

@. And it goes where? 

A. And it is carried along by the gas stream out 
through the so-called kiln housing, and since the 
Cottress precipitator has been installed it passes 
through that; most of the dust 1s collected there. 
What is not collected passes on to the stack. A 
small amount will collect in the base of the stack, 
but a further small amount is carried up through 
the stack by the gas stream and discharged into the 
atmosphere. 

Q. And what is that dust? What is its chemi- 
eal composition as it is discharged into the atmos- 
phere. 

A. That is a somewhat difficult question to 
answer. ‘That is to say, the only way in which a 
precise answer could be obtained would be by col- 
lecting a sample of this material just as it escapes 
from the stack. 

Q. Pardon me. May I interrupt for a minute? 
Approximately how tall are the stacks? 
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A. These stacks are approximately 200 feet tall. 

Q. If you will proceed, please. 

A. TI have taken some samples at an elevation 
of about 100 feet, and I haven’t with me at the 
moment the complete analyses of these samples, 
but I may say in general they will show the dust 
consists to a large extent of calcium and magnesium 
carbonate with a small amount of calcium and mag- 
nesium oxides and, of course, the traces of impuri- 
ties. 

I might explain further that this dust is ma- 
terial which is picked up throughout the length 
of each of the kilns. There are two kilns there. 
Their operation is in general identical. So that we 
will find the dust not consisting of a single mate- 
rial, but consisting of particles of entirely un- 
changed dolomite, the dolomite particles which have 
experienced slight calcination on the surface, and 
finally the particles which have been quite complete- 
ly calcined. In other words, the dust, in a sense, rep- 
resents a sort of average sample of the material 
which is in the kiln at any given time, ranging all 
the way from the raw material at the one end to 
the completely calcined material at the other. [178] 

Q. You say you took samples about a hundred 
feet up the chimney? 

A. About halfway up the stack. 

Q. As that dust or gas, dust in gaseous form, 
passes up the chimney what chemical reaction takes 
places, if any, in your opinion, as it proceeds? 
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A. ‘The chemical decomposition process which 
took place in the kiln begins to reverse itself as 
soon as the dust particles are removed from the 
high temperature zone. Calcium carbonate cannot 
be decomposed. Below a temperature of 900°C. 
which is a, bright red heat. 


magnesium carbonate 
I might say—magnesium carbonate cannot be de- 
composed below a temperature of about 700°C. That 
is a moderate red heat. As soon as these calcine 
particles which contain magnesium carbonate and 
oxides pass to the point in the kiln where the tem- 
perature is below these levels, and in the presence 
of the kiln atmosphere containing both the carbon 
dioxide and the moisture, these oxide particles will 
begin to recombine with the carbon dioxide, and 
that process goes on progressively as the dust par- 
ticles are carried through the fiue system, up the 
stack, and continue out in the atmosphere. 

Q. When they come into the atmosphere does 
their contact with the air also have some effect on 
the chemical characteristics of these dust particles? 

A. This process of carbonation, as it might be 
called—that is, a conversion of the oxides into ear- 
bonates—it will go on continuously while the dust 
particles are in contact with the atmosphere, for the 
reason [179] that the atmosphere contains a small 
amount of carbon dioxide and also contains mois- 
ture, which tends to catalyze or speed up this re- 
action. 

Q. Eventually these dust particles which were 
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originally oxides are, through contact with the air 
and with the carbon dioxide therein, and water, 
HO, converted into what, Doctor? 

A. They become converted into calcium and 
magnesium carbonates. That is, chemically they 
become the same as the original calcine dolomite. 

Q. In other words, eventually they become the 
same as the dolomite that 1s mined out of the 
quarry, is that it? A. Yes. 

The Court: Q. In its original state? 

A. Not quite, because dolomite has a charac- 
teristic crystalline structure, and these little par- 
ticles, when they are recarbonated, will not resume 
that crystal structure. There is that physical dif- 
ference, but no chemical difference. 

Mr. Moore: Q. Doctor, following up this pro- 
cess at the Natividad plant which vou have de- 
scribed, after this dolomite has been put in the 
kilns and heated, resulting in I believe you said 
magnesium oxide and calcium oxide—that is cor- 
rect, isn’t it? -A. Yes, that is correct. 

Q. (continuing) what is the next step in the 
process of making magnesium metal? 


A. One plan consists in transferring this eal- 
cine dolomite to Moss Landing. 

Mr. Naus: If the Court please, again are vou 
interested [180] in anything after the operation 
ceased at Natividad? Do we need to go down to 
Moss Landing to find what dust came from the 
stack ? 
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Mr. Moore: No, but that is only one step in this 
operation. 

Mr. Naus: While it would be an _ interesting 
thing for one to read in the evening 

The Court: What relation has any activity at 
Moss Landing? 

My. Moore: There is an injunction relief asked 
here, vour Honor, involving the war effort, the min- 
ing of this ore, and the calcine at Natividad is the 
initial step in the process in which there has been 
investment somewhere between 25 and 30 million 
dollars. It gives employment to a large number 
of people. It is a war effort, and we propose to 
prove under the direct authority of the War De- 
partment. It is a very definite matter connected 
with the proposed injunctive relief. It gives em- 
ployment to a great many people. It has a part 
in the future industrial life of the western part 
of the United States. We propose to prove that 
this plant, which is the initial step—it follows three 
steps: one at Natividad, and then at Moss Landing, 
where it 1s mixed with sea water, and then to Per- 
manente, which is outside of Saratoga or in that 
neighborhood,—that involves a process by which 
vital materials are being produced that are not 


only essential in war, to carry on the present war, 
but will become of vital importance in the future 
[181] industrial life of California. This material 
that is developed will be used in the manufac- 
ture of rayon, in the manufacture of steel, in the 
manufacture of synthetic rubber, in the manufac- 
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ture of refractory bricks; that if we expect to have 
an industrial empire of the western part of the 
United States it is essential that this particular 
plant be not closed down by reason of Mr. Pista 
having 50 acres of apricots there. 

The Court: I take it that counsel will stipu- 
late with you on the statement you just made. 

Mr. Naus: Not to the whole, but I will go this 
far: I really do not think that we need to study 
the chemical changes or transformations of dolo- 
mite down around Moss Landing. It is utterly un- 
related to what he is talking about. 

The Court: Unrelated to his injunction? 

Mr. Naus: Yes. So far as the war effort is con- 
cerned, that is a function of the Federal Govern- 
ment, and I have yet to hear that the Federal Gov- 
ernment is powerless, if it wishes to act on its own, 
to condemn apricot orchards or anything else it 
needs for that war effort. So far as the develop- 
ment of the West is concerned, I presume Mr. Pista 
and his family are just as much interested as these 
people in that question. But so far as the develop- 
ment of Butte, for example, and Anaconda, that 
development was not at the price of ruin to the 
farmers of the neighborhood. There were other 
ways of reaching that [182] which are still going 
on. The mere fact that someone wishes to do busi- 
ness on a large scale does not mean we have to 
destroy an orchard in the process. If the Secretary 
of War thinks this apricot orchard or the destruc- 
tion of it is necessary to the war effort, all he has 
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to do is file a declaration of taking in this court 
through Mr. Bourquin. There are ways of going 
about that. 

Getting back to the objection, while I am de- 
lighted to listen to the dissertation of the doctor on 
the stand, I would rather sit around leisurely at 
home some evening, perhaps having a lemondade 
or something, and read it at leisure. I could pur- 
sue it there much better. 

The Court: Going back to my first inquiry, in 
the interest of time I thought perhaps vou would 
stipulate. 

Mr. Naus: I will stipulate to this: that the end 
product of the process that begins up in that dolo- 
mite quarry on the hill at Natividad ends up in a 
metal that is used in the war, and undoubtedly vital 
to the war effort. How it goes, chemically and other- 
wise, to reach that stage, I do not know and I do 
not care about at this time. 

Mr. Moore: I think we do care, and J think the 
Federal Government cares, and I believe every- 
body interested does care, whether Mr. Naus hap- 
pens to care, and Mr. Pista, or not. We feel, your 
Honor, that this is one of those cases where there 
should be a full exploitation of the facts showing 
the justice [183] of a request for injunctive relief. 
Now, if Mr. Naus wants to stipulate and agree that 
he asks no injunctive relief, we are satisfied. 

Mr. Naus: JI will not stipulate to that. 

Mr. Moore: What is that? 
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Mr. Naus: I certainly will not stipulate to that. 
I told you at the beginning I was not going to take 
up the time of the Court on an application for a 
temporary injunction, with all that entailed, but I 
have never at any time surrendered the right to ask 
for an injunction on the final hearing, which we 
have now reached. We will not waive that. 

Mr. Moore: I talked to Mr. Naus some time 
ago, your Honor, and I am in 

The Court: If you give me an opportunity here, 
I think I can be helpful. Counsel is entitled to a 
record when injunctive relief is asked. 

Mr. Naus: Yes. — 

The Court: But I can’t see any reason why in 
the interest of time counsel on both sides cannot 


get together and get a stipulation for the purpose 
of the record of the factual situation that vou ex- 
pect to prove. Is there any doubt about that? 

Mr. Naus: J haven’t any doubt after this prod- 
uct leaves, in whatever form it does leave Nativi- 
dad, that it continues through a transformation un- 
til it finally reaches a form of metal vital and use- 
ful to the war, but what happens to it—[184] that 
is to stay, how it is transformed after it leaves Na- 
tividad, the industrial processes, the changes, and 
the activities it goes through to reach that form 
of metal, I do not think that we need spend any 
time on in this case. 

The Court: I suggest we go along and meet that 
situation. You counsel get together. If there is any 
question about it you may renew your offer. 
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Mr. Moore: I would like to, your Honor. It is 
so hard and so difficult for me to even start to get 
a statement of facts, because J have only talked 
somewhat casually to people who are familiar with 
the many and varied uses that this metal and its 
by-products could be put to in the industrial life 
of America. 

The Court: I do not think there is any ques- 
tion about it. I think vou can get a stipulation as 
to that. 

Mr. Moore: My position is I am willing to stipu- 
late to everything I can think of with Dr. Duschak 
and other people dictating as to the uses it could 
be put to and the process there is involved here. 
There is involved, as I say, 20 or 30 million dol- 
lars. Your Honor asked how many people were 
employed there in the Natividad plant. Dr. Duschak 
said several dozen, but there are some 750 or a 
thousand employed elsewhere that are absolutely de- 
pendent upon this. 

I realize in California the general rule of the 
State courts here has been the matter of the bal- 
ance of convenience. [185] The balance of equities 
has not been applied, but it is a sort of an anti- 
quated doctrine that has been disregarded and 
turned down by most of the States of the Union 
and by the Federal courts, and the matter of the 
balance of equities here as a war industry and a 
peace industry that is essential to the future of the 
West as against forty or fifty acres of apricots, we 
fee] we should have a record here on that. 
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The Court: There is no answer to that. You are 
entitled to a record, and you should have it. 

Mr. Naus: We are both entitled to a record. 

The Court: Counsel can see that, but I thought 
possibly the things you were seeking to prove here, 
you and counsel could get together and stipulate 
so far as you can, and on the matters you cannot 
agree’ on, develop that. 

Mr. Naus: May I see that Defendant’s Exhibit 
A, Mr. Welsh, for a moment? 

If the Court please, I did not get a chance to 
read this until noon. It was not in my hands dur- 
ing the trial this morning. I think Exhibit A seems 
to give the whole story in a condensed form. The 
matter that he is seeking a prolixing or elabora- 
tion of through the witness is set forth here. I 
will stipulate everything said on this Exhibit A is 
true, and it seems to me that covers the whole story. 
What more could be added, I do not know, outside 
of words—words. 

Mr. Moore: I am glad to accept the stipulation. 

Mr. Naus: Pardon me? 

‘Mi. Moore: We are glad to accept the stipula- 
tion. I would like to look it over and determine 
whether I want to add anything or not. 

The Court: I will take an adjournment. We 
won't get through with this witness today. You 
and counsel get together and go as far as vou can 
on any stipulation you wish to enter into. 

Mr. Naus: I would invite your Honor’s atten- 
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tion over the recess to that, if you have an op- 
portunity to look at it, to glance through the text, 
so that you will get the full effect and significance 
of the sitpulation, and vou will find I have covered 
everything that he is apparently attempting to 
cover in minute detail with the witness. It covers 
all the ultimate facts that he is reaching for. 

The Court: We will take an adjournment until 
tomorrow morning at ten o’elock. 

The Witness: I was about to remark that while 
counsel were arguing T could have told you the 
whole story and a little more. 

The Court: I think so, too, but there are certain 
rules here we have to follow that even to experi- 
enced men like yourself it is hard to understand. 

(Thereupon an adjournment was taken until 
tomorrow, Thursday, September 14, 1944, at 
10:00 a.m.) [187] 


Thursday, September 14, 1944 
10:00 O’Clock A.M. 


The Court: Pista vs. Permanente Metals Cor- 
poration. 

Mr. Moore: Ready. 

Mr. Naus: Ready. 

Mr. Moore: Following your Honor’s suggestion, 
Mr. Naus and I conferred and I think we are in 
perfect agreement that we cannot agree, so T might 
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state our position. That is a fundamental statement, 
is it not, Mr. Naus? 

Mr. Naus: We ceratinly have not agreed. We 
have made no progress. As a matter of fact, I do 
not even know what specific facts they want me 
to agree to. 

The Court: Legally, he is entitled to make a 
showing. 

Mr. Naus: He is entitled to make a showing 
or an offer of proof, one or the other, depending 
on your ruling. 


L. H. DUSCHAK, 
recalled ; 
Direct Examination— (resumed) 

Mr. Moore: Q. Doctor, I believe you stated 
that after the calcine process is completed at Nativi- 
dad, the result is a product of MgO and CaCO, cal- 
cium oxide and magnesium oxide, is that correct? 

A. Yes, sir. 

Q. From your knowledge, what does this par- 
ticular product look like, may I ask vou? 

A. It is a white granular material, chalky in 
appearance. [188] 

@. And what is done with that, may I ask vou? 

Mr. Naus: Objected to as immaterial, what is 
done with it after the process is completed at Na- 
tividad. 

The Court: On the matter of injunctive relief 
he is entitled to make a showing. 

Mr. Naus: I was merely making an objection 


for the record. 
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Mr. Moore: I would stipulate that your objec- 
tion runs to this entire line of examination. 

Mr. Naus: If the Court wishes to accept such 
a stipulation, that is to say, I do not like to be 
popping up making objections right along; J sim- 
ply take the position that after the product leaves 
that neighborhood where the apricot orchard is and 
goes down to Moss Landing, Saratoga, 01 elsewhere, 
questions with respect to such other processes are 
immaterial to the issues in this case. 

The Court: It would be immaterial if it were 
not for the relief asked here. 

Mr. Naus: I understand, if the Court please. 
So his Honor and counsel on both sides are in agree- 
ment that I have made the point and I will remain 
silent so as not to interrupt the trial. 

The Court: Let the record show there is an ob- 
jection running to this line of testimony. 

The Witness: This calcine material is taken to 
Moss Landing, is mixed with water to form a 
slurry, and there added [189] in the correct pro- 
portion to purified sea water which has been pumped 
from the Monterey Bay. When this calcine mate- 
rial comes in contact with the sea water, various 
chemical reactions take place which result in the 
precipitation of magnesium hydroxide. 

Mr. Moore: Q. May I ask vou this: You ave 
familiar with that operation there? 

A. Yes, I am. 

Q. Turning to Defendant’s Exhibit A, which 
has been characterized as a flow sheet, or showing 
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the process that has gone on, 1, 2, and 3 on there, 
the photographs, have been identified as the process 
at Natividad. Now, what are the photographs or 
pictures there that have to do with the Moss Land- 
ing part of the process? 

A. Photograph No. 4 shows the large mains 
through which the sea water is brought into the 
Moss Landing plant. 

Photograph 5 illustrates two hydro separators. 
That is a technical name for a tank which is used 
to separate solids from liquids. These hydro sep- 
arators are used in connection with the purifica- 
tion of the sea water. 

Photograph 6 is entitled, ‘‘Thickener tanks, Moss 
Landing.’’ The one in the foreground is a very 
large tank in which this precipitation of magne- 
sium hvdroxide takes place. The other tanks shown 
in this photograph are used for the washing of 
this precipitate, that 1s, the separating of the solu- 
ble sea water constituents from the precipitate of 
magnesium oxide. 

Photograph No. 7 is entitled, ‘‘Oliver filters, 
Moss Landing.’’ This is a type of rotary vacuum 
filter which is used to recover [190] the magnesium 
hydroxide precipitate and also to permit its final 
washing, so that it becomes almost chemically pure 
magnesium hydroxide. 

Photograph 8 illustrates a calcining kiln which 
is used for heating this precipitate of magnesium 
hydroxide to the point where the adhering moisture 
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and also the chemically-combined water is driven 
off and a product of magnesium oxide obtained. | 

Photograph 9 shows a storage bin in which the 
ealcined magnesium oxide is stored. 

It might be mentioned that different tempera- 
tures are used in the calcining of this magnesium 
hydroxide precipitate, depending on the purpose 
for which the resulting oxide is to be used. In some 
eases a very high temperature is used and there is 
obtained a material known as periclase, which is 
employed in the manufactuer of refractory brick, 
so-called basic refractories which are used in the 
steel industry. Otherwise, if the material is to be 
used at Permanente it is heated to a somewhat low- 
er temperature. 

Q. Are you then over the temperature? 

A. Jam still at Moss Landing. I am referring 
to the variety of products that would be obtained 
by the calcination of this magnesium hydroxide | 
precipitate. 

Q. May I ask you a question, if you will step 
over here on the blackboard again? Let us get the 
chemical process that takes place at Moss Land-— 
ing. There is shipped from Natividad after [191] 
this caleine process which vou described, Puoctor, 
the product there. Will you kindly put on the black- 
board what is shipped over from Natividad? 

A. Yes. It is essentially MgO, magnesium oxide, 
and CaO, calcium oxide. 

Q. Do you know how that is conveyed over 
from Natividad to Moss Landing? 
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A. Yes, it is conveyed in large trucks. 

Q. I think you did describe it, but if vou will 
redescribe it, how does it appear? 

A. Itis a white granular material, a rather dull, 
chalky appearance. It looks not unlike this chalk 
that I am using for writing on the blackboard. 

Q. When that arrives at Moss Landing what is 
done with it? 

A. The first step is to deliver it into a stock bin. 

Q. . And then what is done? 

A. Next is ground and mixed with a portion 
of the sea water in order to obtain what is known 
as a slurry to be used in adding this material to 
the large bulk of water from which the magnesium 
hydroxide is to be precipated, or in. 

Q. In other words, you mix this product with 
sea water? A. That is correct. 

Q. Will you give us the chemical analysis of the 
sea water that is used there, as nearly as you can? 

A. The principal constituent of sea water is, of 
course, sodium chloride, common salt, but in addi- 
tion there is present a small amount of potassium 
chloride, potassium sulphate, magnesium chloride, a 
small amount of calcium sulphate, and a number of 
minor constituents. [192] The thing that we are 
particularly interested in is the fact that the sea 
water contains several percent, something between 
2 and 3 percent by weight of sodium chloride, and 
only a fraction of a percent of magnesium chloride. 
In other words, we are facing the problem of re- 
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covering a minor constituent from a large volume 
of water. 

Mr. Naus: I was going to say, Mr. Moore, I 
would accept the professor's statement as to the 
analysis of the sea water, because I am utterly 
ignorant on the subject, but I must admit that I am 
perfectly astonished not to hear him mention H:0. 

Mr. Moore: Q. Mav I ask you, there is H:O 
in that combination ? 

A. Well, of course, the term ‘‘sea water’’ would 
imply to most people that there was water pres- 
ent; in other words, H:O. 

Q. Is the combination of sea water and the other 
constituents placed in settling tanks or some kind 
of tanks? 

A. Yes. If I might, I would like to follow 
through the chemistry of this just a little bit. When 
these solids. the calcined dolomite. are brought in 
contact with the sea water—and the same thing 
would be true if they were brought in contact with 
any kind of water reasonably clean—a reaction 
takes place on this sense: Each of these oxides re- 
acts in water. H-O, to form a corresponding hy- 
droxide. We have for the magnesium oxide, the 
magnesium hydroxide form, which has the formula 
Mz(OH):2. Similarly. we have the calcium oxide 
reacting with water to form calcium hydroxide, 
Ca(OH): Fortunately the magnesium hydrox- 
[193] ide is not very soluble with water. so it re- 
mains as a precipitate. Calcium hydroxide has an 
appreciable solubility in water, and it is this cal- 
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cium hydroxide which is available for reacting with 
the magnesium chloride in the sea water. That 
chemical change may be expressed by this equa- 
tion: MgCl: plus Ca(OH):, will give us calcium 
chloride, CaClz plus Mg(OH):, magnesium hydrox- 
ide. The point I am developing is that in this mag- 
nesium hydroxide, which is the final product be- 
fore calcination at Moss Landing, approximately 
half the magnesium hydroxide precipitated comes 
from the dolomite and the other half from the mag- 
nesium chloride in the sea water. So the calcined 
dolomite, if vou hke, serves two purposes: one as 
a reagent for recovering the magnesium hydroxide 
from the sea water, and the other as a direct source 
of magnesium hydroxide. 

Q. I have certain photographs here, doctor, that 
IT will ask you to identify if you can. Mr. Naus, I 
do not know what dates they were taken. 

Mr. Naus: Except any photographs at Nativi- 
dad, I haven’t the slightest interest in them, so I 
won’t take the time to look at them. Go ahead and 
make your record. 

Mr. Moore: We offer this then as Defendant’s 
Exhibit next in order. 

(The photograph was marked Defendant’s 
Exhibit H in evidence.) 


Mr. Naus: Perhaps it would be better to give 
each one an exhibit letter and state in a word or 
two just what it is. [194] 
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Mr. Moore: ‘That is what I am going to do. 

Q. Doetor, I call your attention to Exhibit H. 
Will you inform the Court just what that photo- 
graph iulustrates ? 

A. This illustrates a number of the tanks, some 
of them technically known as_ hydroseparators, 
others as thickeners, in which this chemical process 
of bringing about a reaction between the sea water 
and the calcined slurry at Moss Landing is carried 
out. 

Q@. When the sea water and the caleined dolomite 
arrives there at Moss Landing they are combined 
and put in these tanks, is that correct? 

A. Yes. However. the sea water is first puri- 
fied by passing through another series of tanks. The 
tanks in which the sea water are purified are illus- 
trated in this photograph. 

Mr. Moore: I will ask that that be marked. 

(The photcgraph was marked Defendant's 
Exhibit I in evidence.) 


Mr. Moore: Q. That is the precipitate drawn 
from those tanks, is that correct? 

A. Yes. 

Q. It is put through a heating process? 

rm. Yes, 

Q. And the photograph that I now displav to 
you shows the kilns? 

A. Yes. This photograph shows the kiln in 
which the precipitate is heated and the stack from 
which a large cloud of steam is escaping. That 
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steam is steam that is driven out of the magnesium 
hydroxide and dehydrated. [195] 
(The photograph was marked Defendant’s 
Exhibit J in evidence.) 


@. In other words, as I understand, just to sum- 
marize, Doctor, the process at Moss Landing, the 
magnesium oxide and calcium oxide manufactured 
at Natividad is taken over there and mixed with 
sea water? A. Yes. 

@. And then from that there is a precipitate? 

A. Yes. 

Q. And that precipitate is then put through a 
kiln, is that correct ? A. That is correct. 

Q. Can you tell us approximately the heat that 
is used there at that kiln? 

A. ‘That temperature will vary depending upon 
the character of the magnesium oxide product 
which it is desired to produce. For use at Perma- 
nente a temperature of eleven to twelve hundred 
centigrade is adequate. If a so-called dead burnt 
magnesia, sometimes called dead burnt magnesite, 
is to be produced, also known as periclase, a higher 
temperature ranging up to fifteen or sixteen hun- 
dred centigrade will be used. 

Q. May I ask you, Doctor, as a result of this 
process at Moss Landing, what is the chemical evi- 
dence that is derived ? 

A. The ultimate product obtained there is MgO, 
magnesium oxide. ‘These different calcining tem- 
peratures, do not in any way alter the chemical 


us. B. Pista and Marie Pista 961 


(Testimony of L. H. Duschak.) 
composition. ‘hey simply alter the physical char- 
acteristics of the material. 

The Court: Without going into these details, 
wouldn’t a general outline be sufficient for all 
purposes? [196] 

Mr. Naus: I have not seen anything added to 
that Exhibit A so far. 

Mr. Moore: I do not like to go too far, your 
Honor, but the only purpose of it is that eventually 
I want to show the uses to which this magnesium 
oxide can be put. 

The Court: If counsel does not object we will 
aecept the statement of the witness generally. 

Mr. Naus: Subject to the general objection of 
materiality that I made. 

The Court: In fact, if my memory serves me 
the witness indicated last mght out of vour hear- 
ing, while you were arguing the subject, he should 
cover the process in every detail. 

Mr. Moore: I will accept vour Honor’s sug- 
gestion. 

Q. Doctor, would vou follow that through Per- 
manente without my questioning vou, and tell the 
Court what occurs through that preeess ? 

A. For the purpose of manufacturing metallic 
magnesium by the carho-thermic process magnesium 
oxide is the source of magnesium. The chemistry 
of this process at Permanente is exceedingly simple. 
The magnesium oxide is mixed with the correct 
proportion of white pure carbon, formed into little 
briquettes and fed into an electric furnace which 
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operates at a temperature of twenty-two to twenty- 
three hundred centigrade. In that furnace a reac- 
tion takes place between the magnesium oxide and 
carbon, which are both solids, even at this very 
high temperature, forming magnesium metal vapor 
[197] and carbon monoxide. This magnesium metal 
vapor, which is a gas at this high temperature, and 
the carbon monoxide escape together from this elec- 
tric furnace and are shock-cooled by injecting a 
large quantity of cold natural gas. The purpose of 
the shock-cooling is to prevent this reaction which 
I have just written from reversing itself, that is, 
to prevent the carbon monoxide from reacting with 
the metallic magnesium vapor and again forming 
magnesium oxide and carbon. Unless these gases 
are cooled with extreme rapidity that reaction will 
reverse itself and we will obtain no metallic mag- 
nesium. 

By this shock-cooking the magnesium metal is 
precipitated from the form of a gas into a very 
finely divided solid. This solid is collected by filter- 
ing through asbestos bag filters, and then after a 
certain preparation that may be transferred to a 
retort in which the magnesium metal is distilled in 
order to obtain the highly pure magnesium metal 
from the crude product. 

IT have mentioned that this first precipitated ma- 
terial obtained by the shock will contain some im- 
purities. I think it might be also mentioned—it 
is no longer a closely-kept secret—that this precipi- 
tated magnesium metal, which is in a state of ex- 
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tremely fine division, has been found exceedingly 
useful in preparing certain missles, and a very con- 
siderable proportion of the Permanente output, in- 
stead of being converted into a solid metal, has 
been used in preparing some very useful war 
materials. [198] 

Q. May I ask you, Doctor, would it be possible 
to make the metal magnesium or magnesium oxide 
that you have referred to at Moss Landing and 
through Permanente if the process at Salinas were 
shut down ? 

A. There are other ways in which magnesium 
oxide could be obtained for purposes of the Perma- 
nente operation. 

Q. Will you explain what they might be? 

A. One possibility would be to mine magnesite, 
and it so happens that, so far as I know, the nearest 
magnesite is over in Nevada. The magnesite would 
have to be mined. It would have to be put through 
a milling operation to purify it, and then it would 
have to be shipped down to Permanente and eal- 
ened, and after all that had been done the mag- 
nesium oxide would be much less pure than that ob- 
tained from Moss Landing, so that the whole carbo- 
thermic process would not work so well. Its ef- 
ficieney would be considerably reduced. 

Q. Does the earbo-thermic process that is con- 
stituted by the Natividad operation, the Moss Land- 
ing and Permanente operations, in your opinion, 
produce a product that has any unusual character- 
isties ? 
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A. Yes. This first crude magnesium oxide dust 
or powder which is obtained by the shock-cooling 
is a very unique material. It contains particles of 
magnesium finer than can be obtained in any other 
way, and in a particularly reactive form. 

@. Why is that useful or valuable? 

A. Because of the speed with which it will burn 
in contact with the air or enter into [199] other 
reactions. 

Q. Do you know what use to which the products 
of the Natividad operation, the Moss Landing oper- 
ation, and the Permanente operation are being put? 

A. I know that some of the magnesium is being 
used in preparing special types of incendiary bombs 
which are being prepared, I have been told, for use 
in the Pacific area. 

Q. By ‘‘Pacifie area,’’ you mean the Pacific war 
area? A. Yes. 

Q. Is magnesium used in airplane manufacture, 
at all? Do you know that? 

A. Yes, metallic magnesium is used to a limited 
extent in the construction of airplanes, and there is 
a very persistent effort to increase the amount 
which is used because of its greater lightness as 
compared with aluminum. 

Q. Greater what? 

A. Greater lightness, a lower specific gravity. 

Q. Do you know of your own knowledge what 
percentage or proportion of the products of these 
plants are being devoted to the war uses today? 

A. No, I couldn’t say. 
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The Court: Q. Approximately, just in general ? 

A. All of them, so far as I know. 

Mr. Moore: Q. So far as you know, everything 
that is being produced is being used in the war 
effort today by the Government, is that correct ? 

Pee ies. 

Q. Doctor, are you familiar with the construc- 
tion of the Natividad plant? A. ~ Yes: 

Q. You made a study of the dust problems there 
at the time of [200] its construction, did you? 

A. No, not at the time that the plant was being 
designed and constructed. I had some little dis- 
cussion on that subject, but I was not really asked 
to go into the dust problem until the plant had been 
operating for a number of months and a complaint 
had been received by the plant superintendent from 
one of the neighbors. 

Q. You were called in then on an advisory 
capacity on that subject, is that correct? 

A. Yes, I was asked to go to Natividad and ex- 
amine the whole operation, the whole situation there, 
and advise the Permanente Metals Company what 
should be done, if anything. 

The Court: Q. Can you give the date, approxi- 
mately ? 

A. It was in November, 1942. 

Mr. Moore: Q. When was the plant constructed 
there? 

A. The plant was under construction in the sum- 
mer of 1942. I worker on certain features of the 
design during the month of May. I can’t state 
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just when it went into operation, but it was some- 
time between, let us say, the Ist of June and the 
1st of October. 

Q. And when were you called in on this matter 
of dust? 

A. I can give you the exact date from some notes 
I made for my records. On November 11, 1942 I 
visited the Natividad plant for the purpose of going 
into this dust question. 

Mr. Naus: That does not quite answer the ques- 
tion. You asked when he was called upon. He told 
when he went there. [201] 

Mr. Moore: Q. You visited the plant immedi- 
ately after you were called upon, is that correct? 

A. Within a few days, ves. 

Q. You made a study and examination at time, 
did you? A. I did, yes. 

Q. Will you relate to the Court just what you 
did? 

A. ILhad not previously seen the plant in opera- 
tion, so I went through the plant quickly to see in 
the flesh what [f had seen in the drawings, and then 
with Mr. Garoot, the plant superintendent 

Q. Pardon me for interrupting. Who is Mr. 
Garoot? Will you tell his Honor who My. Garoot is? 

A. Mr. Garoot is the superintendent in charge of 
the Moss Landing and the Natividad operations, an 
employee of the Permanente corporation. Mr. Ga- 
root took me to visit the Anderson ranch, which is 
just across the road from the Natividad plant, and 
then together we went along the Gabilan creek road, 
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pausing now and then to examine vegetation for the 
presence of dust. We made a number of side ex- 
eursions on side roads. ‘he general purpose of this 
trip was to determine the region within which the 
dust was falling and the extent of the dust fall. 

Q. Will you continue and tell us what vou did or 
what occurred ? 

A. J found that the quantity of dust falling on 
the Anderson place at that time, and particularly 
on their vegetable garden, which is close to the 
house and close to the road, was quite considerable, 
and I was in full accord with the statement which 
[202] Mrs. Anderson made to me that certain prod- 
ucts of the garden, such as blackberries, raspberries 
and some other things, were practically unusable 
because of the quantity of dust that was present on 
them at that time. 

Q. That was in November, 1942, is that correct? 

A. That is correct. 

Q. Did you examine the Pista ranch at that time ? 

A. No, I did not go within the gates of the Pista 
ranch. We drove by it. I remember stopping in 
the vicinity and looking at the dust deposits on some 
weeds and other vegetation in the general vicinity. 

Q. Will you state as clearly as you can to his 
Honor just what your observations were? 

A. My observation was that there was a very 
noticeable deposit of dust on the foliage within a 
mile or two of the plant. I traced that dustfall to a 
distance of a little over three miles. At that point it 
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was so unappreciable as to be very difficult to recog- 
nize. I examined the dust deposit that I observed 
on foliage at various points and noted a very con- 
siderable number of little sparkling particles which 
were clearly the uncalcined, that is, the raw dolo- 
mite. 

Q. In other words, merely by visual observation 
of them you could determine their character, is 
that correct ? 

A. Yes, I could determine that many of the par- 
ticles on the leaves were just raw dolomite dust. 

Q. What was your observation as to the balance 
of the deposit [203] that was on there? 

A. The remaining particles were of a dull ap- 
pearance instead of showing the clear translucence 
of the dolomite particles and were obviously either 
partially caleined or completely calcined particles 
of dolomite. 

Q. You made no analysis of that dust at that 
time, did you? 

A. No, I made no attempt to collect any samples 
or make any analysis. 


@. I mean laboratory analysis? A. No. 
Q. What vou are stating is merely from vour 
knowledge and your observation ? A. Yes. 


Q. There has been produced in evidence here, 
Doctor, an exhibit by Mr. Twining. I think you 
have had the opportunity of looking this over. I 
will eall your attention to Plaintiff’s Exhibit 6, 
which shows his analvsis of various deposits, No. 
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ipeys, and 4, of oak leaves, and so forth. You have 
looked that over, have you? A. Mes, I dave. 

Q. Referring now not to any of the conclusions 
but solely to page 3, I will ask you, from your 
general observation of the character of the dust that 
you saw, whether in your opinion that is a proper 
analysis of that dust? 

A. J would say that the analysis reported here 
shows a composition exactly what I would expect 
would be found on vegetation. 

Q. In other words, from your visual observation 
of the dust as compared with Mr. Twining’s labora- 
tory analysis of it, it would be vour view that that is 
a correct presentation of the character [204] of that 
dust, is that correct ? 

A. From my visual observation of the dust, plus 
my knowledge of mechanical characteristics of the 
materials that you are dealing with, I would say 
that this appears in every way to be a reasonable 
analysis of the deposit on the vegetation. 

Q. Doctor, this states, if I might term it such, 
the mineral characteristics of this dust as consisting 
of calainm carbonate, magnesium carbonate, silica, 
and iron aluminum. Is calcium carbonate caustic 
in any way? A. No, sir, it is not. 

Q. Is magnesium carbonate caustic? 

A. No, sir. 

Q. Is silica caustic? A. No, sir. 

®. And are iron and aluminum caustic? 

A. No, sir. 


270 The Permanente Metals Corporation 


(Testimony of L. H. Duschak.) 

Q. Will you tell his Honor what you mean by 
saying that these particular elements are not 
caustic ? 

A. The word ‘‘caustic’’ is used in a particular 
sense in chemistry as describing certain oxides or 
hydroxides. We refer, for example, to calcium 
oxide as caustic lime, although that is not very good 
usage. That particular terminology in chemistry 
comes from the basic meaning of the word ‘‘caustie,”’ 
which is something which bites or destroys or cor- 
rodes, and we apply it to certain materials, such as 
lime, such as sodium hydroxide, also known as 
caustic soda, because these materials, when applied 
in the form of a moderately strong solution to ani- 
mal or vegetable matter will more or less destroy 
or corrode the vegetable matter. On the other hand 
a substance like calcium carbonate [205] is not 
eaustic. Caleium carbonate is something that we 
know in tooth powder as precipitated chalk. It is 
one of the common constituents of tooth powder, 
neutral, inoffensive, relatively inactive material, and 
much the same thing can be said of magnesium 
carbonate. 

Q. Let me ask you relative to the fertilization of 
plants, and particularly orchards, have vou had 
occasion to more or less make a study of the effect 
on pollinization of various types of alkalis and acids 
or that sort of thing? 

A. Yes, I have made some study of the processes 
involved in pollinization and of the chemical cir- 
cumstances which may affect that process. 
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@. Will you kindly tell Ins Honor just what 
studies you have made? 

A. Well, these studies have been in part the 
reading of articles in scientific literature and in 
part they go back to my sehool days, work that I 
had in botany and biology, and in part discussions 
with men on the University of California faculty, 
plant physiologists, pathologists, and so on. I think 
of Dr. DeOng, former professor of the University 
of California. I discussed quite fully with him one 
time this process to be sure my understanding and 
my reading was correct. | could mention others. I 
have also read some court records. I can think of a 
case a good many yeal's ago when the question of 
the effect. of dust on vegetation was considered, and 
in which testimony was offered by the various 
experts. 

Q. From your knowledge of chemistry and your 
knowledge of plant [206] growth and the discussions 
you have had, in your opinion would caleium ear- 
bonate, as described to you by Mr. Twining, in any 
way have any effect on pollinization ? 

Mr. Naus: One moment, if the Court please. I 
would like to ask a question or two on voir dire with 
respect to his qualifications. 

Q. You said something about what you remem- 
bered from your school days helped you in your 
studies of pollinization ? A. Yes, sir. 

Q. And then you read some things. I believe 
vou mentioned a court record or two. Where was 
that? A court record where, and about what? 
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A. That was a court record of a case in Southern 
California, the Riverside case. 

Q. The Riverside Portland Cement Company, 
is 1t? A. That aserie lit. 

Q. Do you recall that was the record of a case 
that went to the Appellate Court and was decided 
in favor of the landowner ? 

A. Well, I do not recall the legal details. I know 
that the Riverside Company installed a Cottrell 
precipitator at that plant. 

Q. Iam trying to find if this case you read and 
upon which you base your ability to form your 
opinion was a ease that can be identified in the 
Appellate Court Reports. I would lke to know 
what year that litigation was. 

A. I will be unable to answer your question in 
just that form because the record of [207] that case 
is only a minor item in connection with the reading. 

Q. Regardless whether it is minor or major, vou 
mentioned it, so I would lke to know something 
about it. I am trying to get the identity of the lit- 
gation, the court record. Do you know what was 
the year of the litigation, or the vear of the falling 
of the dust? 

A. It was prior to 1913. 1 can’t tik the dare 
more accurately than that. 

@. When did you read it? 

A. J read it, I think, about ten or twelve years 
ago in part. I did not read the entire record. 

Q. Then vou did not participate in the litigation, 
vourself, did you? A, sNowsit® 1 did iat. 
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Q. Just from reading as a matter of interest in 


a particular field; was that it? A. Yes. 
Q. Was it a typewritten record or a printed 
record ? A. it was a typewritten record. 


@. Where did you read it? 

A. I vead it in the office of the Western Preeipi- 
tation Corporation in Los Angeles. 

Q. Outside of that court record, and outside of 
what you remembered from your school days, what 
literature have you read? 

A. Oh, I have read a number of publications of 
the California Department of Agriculture, their 
agriculture extension service. 

Q. Identify them, please. 

A. I am not sure that I can begim to mention 
them now. They have to do with the growth of 
various fruits with the use of insecticides, with the 
pests affecting vegetables and fruits in California. 

Q. Now, that is the Department of Agriculture 
of California, is it? 

A. Yes, these are publications which are put out 
by the Agricultural Extension Service of the De- 
partment of Agriculture of the University of Cali- 
fornia in cooperation with the Federal Government. 
I have also read various publications of the Federal 
Department of Agriculture dealing with plant dis- 
eases, pest control, insecticides, and the various 
stages of the growth of vegetables, fruits. et cetera. 

Q. Of all the publications vou have mentioned 
as having read from either the California source or 
the Federal source, give me the name of the author 
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and title of any one having to do with the effect of 
dust falling on blossoms, if you can. 

A. Ido not recall that any of those publications 
mentions specifically the effect of dust falling on 
blossoms. 

Q. You say those publications. I am only asking 
you about the name of the author and the title of 
any publication that has to do with the effect of 
dust falling upon blossoms. Was there any? 

De Yes: 

Q. From those sources? A. No. 

Q. Then you have not named a single publica- 
tion so far, outside of the court record, that has to 
do with the effect of dust falling on blossoms, 
have you? 

Mr. Moore: I do not like to object, your Honor, 
but I think this is really cross-examination. 

Mr. Naus: On the voir dire. [209] 

The Witness: I would like to say this court rec- 
ord said nothing, as I recall, about the effect of 
dust falling on blossoms. They simply discussed the 
effect of dust falling on foliage, that was the aspect 
in which I was interested, and I do not reeall that 
there was anything in this Riverside record about 
the effect of dust on blossoms. There may have 
been, but I do not recall. [209a] 

Q. That Riverside case had to do with dust fall- 
ing on an orange grove or groves? 

A. I believe so. 

Q. In the course of your reading, and outside 
of the sourees of these publications vou have men- 


vs. B. Pista and Marie Pista OAD 


(Testimony of L. H. Duschak.) 

tioned, what monograph or article, book or htera- 
ture have you read with respect to the effect of 
dust falling on blossoms ? 

A. I have read a photostatic copy of an article 
that emanated from some work at Cornell Univer- 
sitv a number of years ago. I can’t give you from 
memory the authors or the title of that article, but 
T could produce it. 

Q. Could you produce it at two o’clock? 

A. Yes. 

Q. Thank you. I would be glad if vou would. 
Is there any other that vou read that bore on that 
subject of dust falling on blossoms ? 

A. Some of these University of California De- 
partment of Agriculture publications came very 
close to that, since they discuss the use of Bordeaux 
mixture in controlling such things as brown rot on 
apricots and make some reference to the possibility 
that this Bordeaux mixture might interfere with 
the process of pollinization. 

Q. Did they say that it did, or is that merely 
conjectural ? 

A. My best recollection of the statements is that 
it might be if it entered the blossoms before poll- 
inization had occurred, and there is a general ad- 
vice, which I think one finds in a number of these 
publications, that it is better to use Bordeaux be- 
fore the blossoms are fully opened, and only in ex- 
treme cases [210] where a bad brown rot condi- 
tion is believed to exist, and where rather severe 
measures are needed for its control, that Bordeaux 
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spraying should be practiced during the time when 
the apricots are in full bloom. In other words, the 
advice in general is to spray before blossoms are 
fully open and then just after the blooming period. 

Q@. Have you ever made any experiments or 
tests to determine the scientific truth or one way or 
the other about it? 

A. You refer to the studies? 

Q. No, I am speaking to vou personally, as to 
whether you as a scientist have ever made any ex- 
periments or tests of Bordeaux mixture on blos- 
soms to determine the truth one way or the other 
of what these publications say might have hap- 
pened. ie NO, 

Q. Aside from any publication that you men- 
tioned so far, and the only one specifically I re- 
eall 

Mr. Moore: I do not like to object, your Honor, 
but this is cross-examination. He has not permitted 
me to finish. The question is whether this witness 
is qualified as an expert 

Mr. Naus: If the Court please, he has been 
asked for an expert opinion. I am still on voir 
dire to see if he is qualified to give one. JI haven’t 
gone as far as I intended to, unless the Court stops 


me. 

Mr. Moore: I have not gone into Bordeaux mix- 
ture or anything. But I will let Mr. Naus eross- 
examine the witness and then take up his direct 
examination. [211] 

The Court: You will have an opportunity to 
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cross-examine him. He is already qualified as an 
expert. 

Mr. Naus: Then, if the Court please, he is quali- 
fied in chemistry generally and metallurgy, but IL 
do not think he has given any qualifications at all 
with respect to the effect of the falling of dust on 
vegetation or on blossoms, and I object to the ques- 
tion that is pending that was put by Mr. Moore, on 
the ground that it calls for an opinion upon a sub- 
ject and in a field, a narrow field, upon which the 
witness has not shown himself to be qualified. 

The Court: You had better reframe the ques- 
tion. I see we have a change of reporters. [212] 

Mr. Nans: In the first place, is your Honoy sus- 
taining the objection to my continuing to cross- 
examine the witness on the stand with respect to 
whether or not he is qualified? 

The Court: Don’t you think you have gone into 
that fully ? 

Mr. Naus: No, I don’t, if the Court please. 

The Court: Well, I might say, as I usually do 
in my frank way, we have made very little head- 
way in this case; that it does seem to me that we 
are losing some considerable time. JI am willing 
that both sides have a full record so that when si 
do the best I can with it, that it can be taken else- 
were so that you ‘may deal with it accordingly. 
But there is no doubt in my mind that this wit- 
ness is qualified. Now, then, on cross-examination 


you may search his weaknesses and bring them out 
in bold relief. 
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Mr. Naus: Well, then, there are two matters 
awaiting a ruling, apparently: Mz. Moore’s ob- 
jection to my asking any further questions on voir 
dire, and my objection as against his qualification 
as a supposed expert because of his brief experience 
in the particular field that he put him on for. 

The Court: Then I will declare there is nothing 
before the Court. Reframe vour question and I 
will rule. Proceed. 

Mr. Naus: Which one of us shall proceed? 

The Court: Ejither one. 

My. Naus: Then I haven’t discontinued the voir 
dire yet. 

The Court: Proceed. [213] 

Mr. Naus: Q. Doctor, outside of the photostat 
of a report that you mentioned that you had ex- 
pected to bring here at two o’clock, can you give 
me the title or the name of the author of any other 
monograph or book or study—published study— 
bearing upon the subject of the effect of the falling 
of dust on blossoms? 

A. No, I can’t recall any author or title offhand. 

Q. Have you personally ever made or conducted 
any experiment or test with respect to the question 
of pollinization or fertilization upon the falling of 
dust or dropping of dust on blossoms? 

A. No, I have never personally conducted ex- 
periments on that subject. 

Q@. You have never at any time put any Bor- 
deaux mixture or any dust such as comes from 
Permanente or any road dust or cement dust or 
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anything on blossoms in different quantities to see 
the effect it would have with respect to polliniza- 
tion, have you? 

A. TI have put Bordeaux mixture on the blos- 
soms, but not for the particular purpose. 

Mr. Naus: Not for that study. 

That is all on the voir dire, if the Court please. 

The Court: Proceed. 

Mr. Moote: Q. Now, Doctor, let me ask you, 
in your opinion, is calcium carbonate caustic? 

me No. 

Q. In your opinion, is magnesium carbonate 
caustic ? A. No. 

Mr. Naus: If the Court please, that has been 
asked [214] three or four times of this witness. 

Mr. Moore: I know, but you have spent a half 
hour with vour questioning, and I have lost track, 
and we have got a new reporter here. I may be 
repeating. I apologize. 

The Court: All mght; proceed. 

Mr. Moore: Q. Is silica caustic? 

A. No. 

@. How about iron and alumina—are they 
caustic ? A. No. 

@. Now we come to the matter of pollinization. 
Can you tell us, from your studies, in a general way 
what is the chemical reaction of pollinization—I 
mean, acid and alkali and all that? What is the 
process that takes place when pollinization occurs? 

Mr. Naus: Objected to as calling for an opinion 
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in a field in which the witness has not shown him- 
self to be qualified. 

The Court: If he knows, he may answer. Do 
vou know? 

The Witness: Yes. 

The Court: Proceed. 

A. The process of pollinization involves the 
transfer of particles of pollen from a mature 
anther to the stigma, which is the top of the pistil, 
which is connected to the so-called ovary of the 
' blossom—in this case to the little apricot. At the 
time when the blossom is right for pollinization, 
this stigma has a thin coating of a somewhat sticky 
fluid. 

Mr. Moore: @. What is it termed? 

A. That is a [215] provision of nature to per- 
mit the pollen when it drops on the stigma to 
adhere there. This fluid has a slightly acid reac- 
tion, and there are experiments to show that if an 
alkaline material is applied to this stigma at just 
this critical time in sufficient quantity to neutralize 
this acid coating on the stigma, it will interfere 
with the germination of the pollen, and hence with 
the pollinization of the ovary,—in this case the 
microscopic apricot. 

Q. In case the element or dust, or call it what 
you will, that is put on there is alkaline or neutral, 
or the reverse, we will say acid, will you describe 
from your studies and from your knowledge, as 
near as you can, what effects these various charac- 
teristics of dust might have on the pollinization ? 
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Mr. Naus: The same objection. 

The Court: He may answer if he knows. 

A. We will have to take up the three cases sep- 
arately, but point out, however, in regard to the 
three cases that you have mentioned that we have 
to be quantitative about it; in the matter of a per- 
fectly neutral dust. such as road dust, for example, 
it is conceivable that sufficient road dust might coat 
this surface of the stigma so as to give it a protec- 
tive armor which would prevent contact with the 
poHen. Secondly, we will speak of acid. The ad- 
dition of a minute amount of acid would probably 
have no effect: but if the quantity of acid added to 
the stigma was sufficient to materially alter the 
chemical [216] composition of this fluid, I would 
expect it to interfere with the fertilization. 

And similarly in this case of alkali, if a very tiny 
amount of alkaline material were to land on the 
stigma, it might or might not be sufficient to neu- 
tralize all of the acidity of this fluid and interfere 
with pollinization. If a large quantity of caustic 
alkali landed on the stigma, it would undoubtedly 
prevent the development of the pollen. 

There should be a further point made there, how- 
ever: that many blossoms—many flowers ale more 
or less self-pollinating; that is to say, the structure 
of the flower and its mode of development is such 
that pollen from the anthers on the stamens of an 
individual flower can come in contact with the 
stigma of that flower even before the petals have 
expanded enough to expose this mternal structure 
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to the outside air. Now, that happens to be true 
in the case of the apricot; so-called self-pollinzation 
can take place there. After the blossom has opened 
it is entirely possible for the pollen grains from 
other blossoms to drop in there or to be carried by 
the breeze or to be carried in by insects. So that I 
believe that the best opinion is that both cross- 
pollinization and self-pollinization take place in the 
ease of the apricot. 

Mr. Moore: Q. Let me ask vou: You have re- 
_ ferred to both acids and neutrals and alkalis. Let 
me get it clear. In the case of neutral dust, if we 
may use that term, what effect, in vour opinion, 
[217] does that have on pollinization ? 

A. No chemical effect whatsoever. The only 
possible effect is by physical interference with the 
process. 

Q. Now, are calcium carbonates and magnesium 
carbonates acid, alkali or neutral? What are their 
characteristics ? 

A. They are neutral salts. They are salts of 
carbonic acid. 

@. May I ask you, Is it a fact that these very 
same constituents are in practically all soils? 
They are very common constituents of soils. 
That is, I mean calcium carbonate. 
Particularly calcium carbonate. 

And magnesium carbonate? 
Yes, that also. 


POP OP 


us. B. Pista and Marie Pista 283 


(‘Testimony of L. H. Duschak.) 

Q. Did you visit the Pista ranch about the tine 
of pollinization in 1945? A. No, If did not. 

Q. So vou have no knowledge of the amount or 
volume of dust that was being deposited at that 
time ? beeeNo, ldo not: 

@. You did visit it in the fall of ’42, did you, or 
was it the Anderson ranch? 

A. I passed by it and stopped near it in the fall 
of 1942. 

Q. But you didn’t make any observations? 

A. As ot the Pista ranch, no. 

Q. Have vou ever made any particular observa- 
tions relative to the amount of dust that was de- 
posited on the Pista ranch? 

A. Well, I visited it this spring and made some 
observations then. [218] 

Q. By this spring you mean 1944? 

A. The spring of 1944. 

Q. But in *43 you made no observations what- 
soever, is that true? 

A. If I may, I would like to refer to notes here, 
as I think that I did visit it in December 743. (Re- 
ferring to notes.) Yes, in December of 1943 I 
visited the Pista ranch in company with Mr. 
Packard. 

Q. That was the first time you had visited that 
ranch ? A. That is right. 

Q. Prior to that time as to the amount or vol- 
ume of dust that might have been deposited there 
you have no personal knowledge? A. No. 
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Q. Now, Doctor, turning to another subject. I 
believe you testified that in December of 1942, if I 
am not in error, you were called in by the Per- 
manente people relative to the dust problem down 
there, is that correct? 

A. That was in November 1942. 

Q. November of 42. And then will you relate 
to the Court what occurred thereafter relative to 
this dust problem so far as the studies that you 
made and so far as the efforts to stop or minimize 
the dust situation. 

A. In brief, I made a report to the company 
about the middle of November in which I advised 
that, in my opinion, the quantity of dust—— 

Mr. Naus: Just a moment. Now, if the Court 
please, if that report is in writing I ask that the 
writing be produced. 

Mr. Moore: Q. Have you a copy of that? [219] 

The Court: Q. Have you the report available? 

Mr. Naus: The witness has no right to tell us 
what is in writing. 

A. I haven’t it here. I can produce it from 
my files. 

Mr. Naus: I think the report ought to speak for 
itself, whatever report to the company he made, if 
it was in writing. I object to the witness testifying. 

The Court: He asks for the writing. It is the 
best evidence. 

Mr. Naus: Yes; it is presumed they should have 
an original or the witness should have a copy. 
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The Witness: If vour Honor please, the thing 
is very simple; it can be stated in a few words. 

Mr. Naus: I don’t care how simple it is. 

The Court: Again I eall your attention to the 
rules. 

The Witness: The rules, yes. 

The Court: You bring me into a field and I get 
submerged in your field of chemistry. I can well 
understand how you can get submerged in this legal 
field. 

Mr. Naus: If the Court please, at this time I 
demand from both the witness and counsel the pro- 
duction of that report. 

Mr. Moore: We will produce it. You don’t need 
to make a demand, Mr. Naus. 

The Court: Proceed. [220] 

Mr. Moore: Q. Without attempting to relate 
what you said in that report, Doctor, will you tell 
the Court what occurred in this matter in relation 
to this dust problem, what happened down there at 
Natividad. 

A. As a result of my recommendations, steps 
were taken to put in dust-collecting equipment at 
Natividad. 

The Court: Q. Give us the result. Go through 
and tell us the whole story. Probably that will 
save some time. What happened? 

A. The Permanente Company decided to put in 
a so-called Cottrell precipitator. 

Mr. Moore: Q. May I interrupt you just a 
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moment? Will you describe to his Honor what a 
Cottrell precipitator is. 

A. The Cotterell precipitator is a device for sep- 
arating, by the use of electrostatic forces, particles 
of solids or liquids which are in suspension in a 
gas stream. It is a device that is widely used by 
smelters and cement plants and other industrial 
plants to collect dust or liquid particles which are 
in suspension in gas, such as the stack gas from a 
kiln. The Permanente Company communicated 
with the Western Precipitation Corporation in Los 
Angeles, who furnished this device in this territory, 
and obtained designs and presently constructed pre- 
cipitators on the two kilns there at Natividad and 
put them in operation. 

Q. Now, will you kindly explain in a very brief 
way how this precipitator works. You said, I 
think, by electrolysis or [221] electric—or the use 
of electrical forces. 

A. If I may step to the blackboard I can illus- 
trate the process very simply. 

The Court: Very well. 

A. What I am about to present is more of a 
diagram than anything purporting to resemble a 
working drawing of the apparatus. If we may im- 
agine a circular pipe that is, say, 10 or 12 inches 
in diameter, and 6 or 8 feet long; and if we have 
suspended down in the center of that pipe a small 
wire with a weight attached to the bottom so that 
it will hang vertically, we have the elements of the 
precipitator itself. Now, in addition to that we 
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have certain electrical equipment which will furnish 
a very high voltage unidirectional current, a cur- 
rent of say 4250 to 60,000 volts. The negative pole 
of this generator of this unidirectional current 1s 
connected to this central wire. The pipe—large 
pipe—is grounded; that is to say, a connection is 
made to earth, usually a system of water pipes. 
The dust suspended in the gas stream is passed up 
through this pipe from bottom to top. The voltage 
is so adjusted that a corona discharge, a so-called 
silent discharge of electricity takes place from this 
central wire clectrode. That discharge consists of 
electrons, negative particles of electricity. They 
attach themselves to not only the gas molecules but 
also to the suspended particles of dust or liquid, 
and then by virtue of the electrostatic field—we 
have a central wire [222] charged with negative 
high voltage; we have the pipe neutral or grounded, 
and we have a potential drop anywhere from forty 
or fity or sixty thousand volts between the wire and 
the pipe creating an intense electrostatic field. The 
negatively charged particle in that field is repelled 
by the wire and moved by electrostatic forces from 
the electrode to the pipe, so that the practical re- 
sult of the operation is to deposit on the pipe the 
particles which were in suspension in the dust 
stream. The practical application of this idea in- 
volves a system for diverting gas from one section 
of the precipitator to another at a time for a few 
moments in order to allow it to be rapped for the 
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purpose of jarring loose the dust deposit which has 
formed on the surface. 

My. Moore: Q. Doctor, I am going to phrase 
this question in very unscientific terms to try to 
get a picture for all of us of this dust catcher or 
precipitator. Fundamentally it is of the nature of 
a magnet which is charged positively and the dust 
is charged negatively, so the dust, by reason of the 
electric current, goes over and settles on these mag- 
nets. I know you don’t like the term ‘‘magnet,”’ 
but will vou just explain in a very few words, with- 
out detail, that electrical—— 

Mr. Naus: If the Court please, hasn’t he just 
finished explaining it? 

Mr. Moore: I thought it would be very simple 
if you just got a brief explanation so that we could 
get the idea. [223] 

Mr. Naus: I seems to me the explanation is 
simple; anybody can follow it. 

The Court: Q. Is there anything that you can 
add to what you have already said in relation to 
that ? 

A. I think not. I think I have covered it. 

Mr. Naus: I think so. 

Mr. Moore: Q. When was this process insti- 
tuted there up in Natividad? When was it put into 
effect? 

A. It was during the summer of 19438. I have 
no exact dates, because I had ‘no immediate con- 
nection with the installation of that equipment. 
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Q. You were familiar with this particular Cot- 
trell process, were vou? 

A. Very familar with it. 

Q. Will you explain to the Court how vou hap- 
pened to be familiar with that process? 

Mr. Naus: Objected to as immaterial how he 
ever got familiar with it. 

Mr. Moore: I think it is proper. your Honor. 

Mr. Naus: He has described the process. He 
has said it was installed, and what involutions or 
evolutions he ever went through to finally discover 
or learn something, it seems to me is utterly imma- 
terial. 

The Court: I will sustain the objection. 

Mr. Moore: Q. In vour opinion, Doctor, is the 
Cottrell process, that precipitating process that you 
have described, equal to other processes of catch- 
ing duct or superior to them [224] or inferior to 
them ? 

A. I can best answer that by saving it is a pro- 
cess which is very widely used in industry when 
a dust-collecting problem arises, and it is one of 
the best processes, and in many cases the best pro- 
cess, that can be employed. 

Q@. Any time you have a problem of dust and 
the matter of installing a dust catcher or precipita- 
tor, or whatever term you want to use, it is a matter 
of study, isn’t it, as to what process and how it will 
work? A. Yes, very much so. 

Q. Will you explain to his Honor what you 
mean by that answer? 
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Mr. Naus: Isn’t the answer self-explanatory, 
that he has to study each individual case? 

Mr. Moore: No, I think it is subject to explana- 
tion. 

Mr. Naus: I object to it as asking a repetitious 
question. 

Mr. Moore: There is no repetition there. 

The Court: You may answer the question at this 
time briefly. 

*A. We have to consider the character and quant- 
ity of dust and the chemical and physical charac- 
teristics of the dust, including the size of the dust 
particles. We have to consider the kind of gas in 
which the dust is being carried and the temperature 
of the gas. 

Mr. Moore: Q. In other words, each plant that 
installed has to meet the peculiar conditions of that 
particular problem, is that correct? 

A. Yes. The Cottrell equipment [225] is not 
a standard equipment like a vacuum cleaner which 
one can buy at a hardware store. 

Q. In other words, it has to be adapted to the 
particular problem, is that correct? A. Yes. 

Q. In the installation at Natividad were there 
certain problems there that had to be met? 

A. There were. 

Q. Were you called in as a consultant with re- 
gard to those problems? 

A. Yes, I was consulted to some extent in con- 
nection with the plans for designing the precipi- 
tator. 
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Q. And after that precipitator was installed 
were you also consulted in regard to its operation ? 

A. To a slight extent. However, the Western 
Precipitation Corporation are the ones who in- 
stalled it and who were responsible for showing the 
company how to operate it and how to overcome 
operating difficulties which were encountered. 

Q. I can introduce it from other sources, but [ 
might ask this question: Doctor, do you know ap- 
proximately what the installation of that precipi- 
tator cost? 

Mr. Naus: Objected to as immaterial. 

Mr. Moore: I think it is highly important, your 
Honor. 

The Court: He may answer, if he knows. 

A. My recollection is that it cost something like 
$160,000. 

Mr. Moore: Q. Now, will you describe the prob- 
lems that had to be met there and how this oper- 
ated and what was done from the time it was ini- 
tially put in up to the present time? [226] 

Mr. Naus: If he knows. 

Mr. Moore: If you know. 

Mr. Naus: I think he has already answered 
rather indicating that he doesn’t. | 

The Court: Q. Do you know? 

A. I can mention some things. Shortly after 
the precipitator had been put in operation cer- 
tain irregularities in its performance were discov- 
ered or recognized. Engineers of the Western Pre- 
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cipitation Company were sent for to make a study 
of that situation, and they presently discovered that 
in order to work at its best efficiency the tempera- 
ture of the gas entering the precipitator had to be 
held within certain limits. When there was a 
ehange from natural gas to fuel oi] for heating the 
kilns 


Mr. Moore: Q. May I interrupt just a min- 


ute? You say when there was a change from nat- 
ural gas to fuel oil. What was that situation, if 
you know? 

Mr. Naus: If the Court please, I object to two 
questions pending at once. Apparently the answer 
to the previous question is incomplete, and now 
another complete question is framed in the middle 
of it. 

Mr. Moore: I admit that I am interrupting. 

Mr. Naus: I think it would be better for the 
first answer to be complete, then it would be fol- 
lowed by any things he wants to bring out; other- 
wise we will have confusion. 

Mr. Moore: I will withdraw the question, Mr. 
Naus, and [227] let the witness proceed. 

The Court: You were speaking of when this 
change was made. Proceed. 

A. When the oil fuel was substituted for gas, 
it was found that the greater flickering of the oil 
flame caused a vibration of the side walls of the 
precipitator units and that certain structural 
changes had to be made in order to make the pre- 
cipitator perfectly safe to use. These structural 
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changes, which consisted in attaching additional 
mechanical braces in the form of steel beams to the 
side walls, were made. 

Mr. Moore: Q. Now, you have been in con- 
tact with the operation of this precipitator practi- 
cally since it was installed, is that correct? 

A. Yes, at intervals. 

Q. Have you made certain tests or caused cer- 
tain tests to be made as to the amount of dust 
that is collected by reason of this particular appa- 
ratus that you have described ? 

A. Yes. Just recently I conducted a series of 
tests, or directed a series of tests, at the Nativi- 
dad plant for the purpose of determining the effi- 
ciency of the precpitator. 

Q. You say you conducted. Will you describe to 
his Honor just what you did or how it was done— 
these particular tests. 

A. I arranged to borrow from the Western Pre- 
cipitation Corporation one of their test engineers, 
who had worked with me before and whom I knew 
to be particularly skilled in making these so-called 
stack tests. I met him at Salinas, at [228] Nativi- 
dad, outlined to him the work to be done, and he 
started in. I visited the plant a few days later and 
spent part of a day with him supervising his work, 
and then received from him the test data which he 
obtained. 

Q. In other words, he worked under your per- 
sonal direction, did he? A. That is correct. 

Q. You told him what you wanted done? 
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A. I told him what I wanted done and how I 
wanted it done, what information I wanted him 
to obtain. 

Q. Part of the time you were present and 
checked to see that he was carrying out your in- 
structions, is that correct? 

A. Yes, that is correct. 

Q. Now, have you those tests? A. Yes. 

The Court: Have you a copy? 

’ Mr. Moore: I haven’t a copy, no. 

The Court: All right. It is near time to adjourn 
anyway. I have other matters to take up. You may 
turn that over to counsel for examination. 

Mr. Naus: Can you turn it over to me for ex- 
amination during the noon hour? 

Mr. Moore: Yes. 

(Thereupon a recess was taken until 2:00 

p.m. this date.) [229] 


Afternoon Session 
a September 14, 1944, 2:00 P. M. 


L. H. DUSCHAK, 
recalled : 
~ Direction Examination (resumed) 

Mr. Moore: Q. I believe, Doctor, before the 
recess I was inquiring from vou as to certain tests 
and examinations that you made with regard to this 
dust catcher, and vou had certain figures. Have 


you over the noon hour submitted those to Mr. 
Naus? 
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A. Yes, I had just handed to M1. Naus the re- 
ports that I made to Permanente Metals in No- 
vember, 1942, and also a photostatic copy of this 
article by Mr. Anderson referring to some experi- 


Wt 


ments as to the effect of duct on pollinization of 


certain 
Mr. Naus: If I may interrupt, that is what you 
- Just handed me? 
The Witness: Yes, sir. 
Mr. Naus: I ask that it be marked for identifi- 
cation. 
The Witness: And in addition I handed you just 
before or at adjournment a copy of the test reports. 
My. Naus: So as to clear the record, I ask that 
each be marked separately for identification. I want 
to make a statement about them. 
(The documents were marked, respectively, 
Plaintiffs’ Exhibits 7, 8, and 9, for Identifi- 
cation. ) 


Mr. Naus: No. 7 For Identification, if the Court 
please, [230] was handed me at the noon hour. I 
have had a full opportunity to examine it. If it 
should be offered by the defendant, I will make no 
objection. 

Mr. Moore: We will offer it in evidence, your 
Honor. 

The Court: Very well. Let it be admitted. 

(Plaintiffs’ Exhibit 7 For Identification was 
received in evidence, as Defendant’s Ex- 
hibit K.) 
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DEFENDANT’S EXHIBIT K 


STACK LOSS DETERMINATIONS TEST DATA 
Permanente, Natividad, Sept. 8, 1944 


Gas Fuel Kijin Feed Meter, Cond. 
Temperature F° Test 
Kiln Test Time Time Time Pptr. Coll, ——————._ Duva'n Ave, Ave 
Date No. No. cu. ft, used Hrs. Raw Mat'l Hrs, tbs./24hra Kiln Pptr, Stack Hrs. Ft-3 Vac. T.F 
9-1 2 a 406,524 8.0 127.88 8.0 72,900 920 580 405 5 205 0.42 81 
9-2 2 2 417,084 8.0 125.68 8.0 54,000 950 580 408 5 304 0.75 76 
9-3 2 S heaeete ORIN Seeds QR Msn 1040 620 401 2 eal) 1.30 70 
9-3 2 4 184,916 4.25 45.68 428 19,000 1030 610 415 4 413 2.00 62 
94 2 5 221,402 5.13 53.00 5.16 49,500 1010 610 405 5 306 0.43 59 
9-7 2 6 345,029 8.0 85.81 8.0 59,100 1020 615 418 5 302 0.39 81 
SUMMARY STACK LOSS DETERMINATIONS 
Permanente, Natividad, Sept. 8, 1944 
Temperature F deg. Stack Gas > 
Kiln Gas Fuel Elln Feed Volume Stack Loss Pptr. Coll, 

No. Date Test No. Ft3/hr. #fbr. Kiln out. Pptr.in, Stack CRM. #/2thrs. #/24 hrs. #/24 hrs. 

2 9-1 1 50,700 31,900 920 580 405 51,200 4040 72,900 76,940 

2 9-2 2 52,100 31,400 950 580 408 51,000 4170 54,000 58,170 

2 9-3 OMe ateiss, sete 1040 620 401 51,000 CEN eee ees 

2 9-3 4 43,500 21,600 1030 610 415 51,800 4230 49,000 53,230 

2 9-4 5 43,000 20,600 1010 610 405 52,700 2560 49,500 52,060 

2 9-7 6 43,100 21,500 1020 615 418 51,000 3600 55,100 58,700 

[Endorsed]: Filed 9-14-44, 


Cond. ¢.c. 


165 
230 
165 
345 
265 
130 


Total Solids Coll. Eft, 


% 


94.8 
92.8 


92.2 
95.0 
94.0 


296 
Thim. Sample 
Catch 3Pitot Nozzle 
ems, Ave.v.b dia. in. 
11.972 77 3% 
12.844 176 % 
7.254 180 % 
17.381 181 % 
8.022 187 % 
10.894 115 os 


Day test, 5 hr. duration 
Day test, 5 hr. duration 
Day test, 2 hr. duration 
Night test, + hr. duration 
Night test, 5 hr. duration 
Day test, 5 hr. duration 


B.P, 
in. 
29.8 
29.7 
29.8 
29.8 
29.8 
29.8 
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Mr. Naus: Plaintiffs’ Exhibit S For Identifiea- 
tion is a photostatic copy of a monograph entitled, 
“The effect of dust from cement mills on the set- 
ting of fruit.’ That was just handed to me, but I 
was previously familiar with it before coming to 
court, and I do not need to take time to read it 
now. 

The final matter, No. 9 For Identification, you 
have just handed to me, Doctor, and we both know 
T have not even had a chance to start reading it. 

The Witness: That is correct. 

Mr. Naus: That is the situation, vour Honor. 
I probably will want before I cross-examine the wit- 
ness to read it. 

The Court: That is all right. 

Mr. Moore: Q. Doctor, directing vour atten- 
tion to Defendant’s Exhibit K, which are some 
statistical data as to the amount of dust that is now 
being emitted from the stacks at Natividad, I wil) 
ask you whose handwriting that is in, if you know. 

A. Mr. Brundage, the engineer who assisted me 
in these tests. 

Q. In other words, he was the engineer who 
functioned under vour [231] direction, is that cor- 
rect? A. That is correct. 

Q. Take those entries there, can you tell us what 
they mean? I mean if you will just kindly take that 
report and give the court the purport of it. 

Mr. Naus: Do you mean take the abbreviated 
headings and amplify them so we will understand 
the abbreviations? 
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Mr. Moore: That is what I mean, ves. 

The Witness: The purpose of these tests was 
to determine 

Mr. Naus: No, I do not think that is what you 
asked him. I think you asked him to take the abbre- 
viations of the headings and in words state what 
those headings mean. 


Mr. Moore: I will restrict this question. I will 
go into the other matter later, a full exposition of 
what the test consists of and the results. 

Q. So if you will, first, doctor, just take the 
headings there, state what those abbreviations mean. 

Mr. Naus: They are all highly abbreviated. 

Mr. Moore: Q. Take page 1, the first page of 
it, and start at the left-hand side; read them across 
—I mean the headings—and explain what they 
mean. 

A. May I say first that many of these items are 
just detailed observations made in the course of . 
the tests and are simply figures that are used in 
computing the results of the tests, and unless vou 
fee] it necessary to go into all this detail 

Mr. Naus: If the Court please, isn’t it for coun- 
sel, rather [232] than the witness, to determine 


what he should answer when asked a question? 

The Court: I think the suggestion is very help- 
ful in analyzing it. 

Mr. Naus: Your Honor has not even looked 
aubaiity 

The Court: I am accepting his statement of 
what he says it is. I think if he gives a summing up 
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of what was done there at that time and place and 
what he knows about it, himself. if this data means 
anything, he can point it out. 

Mr. Moore: Q. Following his Honor’s sugges- 
tion, will you tell us that? 

A. The purpose of these tests was to determine 
the amount of dust which was being collected by 
the Cottrell precipitators and the amount of dust 
that was escaping into the atmosphere. One kiln 
was out of commission, so these tests, six in num- 
ber, were made on what is known as the Kiln No. 
1. I may add that Kiln 1 and Kiln 2 are substan- 
tially identical, and I have everv reason to think 
that the results obtained on Kiln No. 2 were rep- 
resentative of what would have been obtained on 
Kiln 1 if we had been able to make those tests. 

Q. Where were those tests made? 

A. These tests were made on the stack of Kiln 
No. 2 at Natividad at an altitude of about 100 feet 
above the ground. 

Q. In other words, about half way up? 

A. About half way up the stack. These tests 
showed that the quantity of dust escaping from the 
stack in a twenty-four-hour period ranged from 
2560 [233] pounds up to 4230 pounds; that the col- 
lecting efficiency ranged from 92.2 percent up to 95 
percent. 

Q. May I interrupt vou just a minute there? 
You say from 92 point so and so to 95 percent; that 
means that they collected what percentage of dust? 

A. That is the percentage of the dust which 
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escaped from kiln into the flue system and preci- 
pitator. 

Q. Do I understand that that is the amount of 
dust that resulted from the calcining of this mate- 
rial? 

A. The total amount of dust resulting from the 
calcining is what we would call a hundred percent, 
and of this hundred percent the precipitator was 
collecting the percentages which I just mentioned. 

Q. That is 92—— Ae euipeto: 95, 

Q. In other words, to get the picture clear, if 
there was no dust catcher or precipitator, you used 
aS your measuring basis or yardstick 100 per cent 
of dust, is that correct? A. Yes. 

Q. This test that you made showed that of that 
100 percent dust that was made—what are those 
figures ? 

A. 92.2 and 95 percent was being collected. 

Q. Was being collected—that shows there was 
anywhere between 5 and about 7.8 percent of dust 
that still went into the atmosphere, is that correct? 

A. Of the total dust produced, ves. 

Q. Have you any way of measuring and deter- 
mining what a hundred percent of dust is? I mean 
if there were none collected there, what would be 
100 percent? Was there anv way of measuring 1t, 
or have you made any studies or tests to determine 
that? [234] 

A. Of course, in order to arrive at that percen- 
tage we also have to determine the amount which 
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was being collected, and in a column headed ‘‘ Pre- 
eipitator collection, pounds per 24 hours,’’ the val- 
ues for the amounts of dust collected for the var- 
ious test periods are given. These quantities range 
from 72,900 down to 49,000 pounds. 

Mr. Naus: [I do not think there is any column 
that quite reads what the witness stated. I would 
request that he state what column he is reading 
from now that is written on there. 

The Witness: The column just referred to 
would be No. 11, numbering from the left-hand side 
of the sheet. 

Mr. Moore: Q. That is the second sheet vou 
are referring to, is it not? 

A. Yes, the second sheet. 

Q. Have vou made any tests or studies at any 
time to determine the volume of dust that is put 
into the atmosphere as a result of this process? 

A. You mean at the present time, or in recent 
times ? 

Q. At any time. Doctor, if you have made any 
tests at any time will vou tell the Court about them? 

A. These tests that I have just been reporting 
are the tests which were made to determine the 
quantity of dust which was escaping and the quan- 
tity of dust which was collected. 

Q. Was there anv way that you could measure: 
the amount of dust that was escaping by pounds, 
square footage, or anything of that sort? 

me Yes. [235] 
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Q. Did you make any tests along that line? 

A. Yes, and I stated the results of those tests. 
Those are the first figures which I gave, which are 
on this page, 2, column 10, and in this column 10, 
which is headed ‘‘Stack loss,’’ and the symbol] for 
pounds every twenty-four hours is stated in pounds, 
the quantity of dust indicated by the test which 
would escape from the stack in a 24-hour period. 

Q. Did vou make any examination as to the 
chemical constituency of this dust as it escaped 
from the stack? 

A. Yes, I have had a chemical analysis made 
of a sample of dust which we collected at this 100- 
foot point in the stack. 

Mr. Naus: One moment. You have asked about 
one thing and he has answered about another. 

Mr. Moore: I will reframe the question. 

@. You did make a test approximately halfway 
up the stack, is that correct? A. Yes. 

Q. Can you tell us what that showed? 

A. Yes, briefly it showed that the material was 
a mixture of calcium and magnesium carbonates 
with some calcium-magnesium oxide, and with small 
amounts of silica and the oxides of iron and alum- 
inum. 

@. Have you the percentages? You have hand- 
ed me a paper with some figures on it, Doctor. The 
lines are labeled A, B and C. Will you kindly ex- 
plain that document that you handed me? 

A. These designations A, B and C are sample 
designations. Samples A and B are samples of 
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material collected by the Cottrell preeipitator. 
[236] Sample C is of the dust collected in the stand 
at this 100-foot point. 

Q. Taking those that were eollected in the pre- 


cipitator—those are samples A and B 

A. Yes. 

Q. Will you state what their chemical constitu- 
eney was? 

A. It was substantially the same as that of the 
dust collected in the stack, that is, calcium car- 
bonate, magnesium earbonate with some calcium 
oxide and some magnesium oxide. 

@. Can you give us the pereentages? 

A. The analysis as recorded here simply shows 
the quantity of calcium expressed as calcium oxide 
and the quantity of magnesium expressed as mag- 
nesium oxide. And I want to explain in advance 
that it does not mean that all the substances are 
present in that form in the analvsis. For sample A. 
calcium oxide 38.2 percent; magnesium oxide 22.8 
percent; R:O:—and by that is meant aluminum 
oxide and ferric oxide 0.9 percent; insoluble—and 
by that we mean silica in this case—1.06 percent. 
The ignition loss 39.60 percent, and that reflects the 
amount of carbon dioxide expelled from this sam- 
ple by heating it at high temperature. 

Q. Taking the sample that vou took—I believe 
Sample C—from the stack, what difference was 
there in its characteristics from those taken in the 
dust collector? 
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A. J think that perhaps can best be answered 
by giving the actual analytical figures. Calcium 
oxide 35.45; magnesium oxide 21.2; R:Q:, 1.14; in- 
soluble 2.22; ienition Hoss. 39a, F237) 

(. And those were taken in the stack at about 
half way up, is that correct? A. Yes. 

Q. Have you made any other analysis of this 
material from that point forward? I mean, you 
have made no analysis at the top of the stack, have 
you? 

A. I haven’t attempted to collect any sample 
of the dust. | 

Q. You have made no collection of samples on 
any of these ranches, is that correct? 

A. I haven’t made any chemical analysis of any 
sample on any vegetation. 

Q. Do you believe the report read here by Mr. 
Twining is unquestionably correct as to the con- 
stituency of the dust? 

A. Yes, I have no reason to question his analy- 
tical results at all. 

Q. What is Bordeaux mixture, Doctor? 

A. Bordeaux mixture is an insecticide which is 
prepared by bringing together a slurry of calcium 
hydroxide and a solution of copper sulphate, some- 
times known as bluestone or blue vitriol. 

Q. What is that used for, if you know? 

A. It is used for the control of certain fungus 
diseases. I am particularly familiar with its use as 
a preventive of brown rot in apricots. 
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Q. In other words, the purpose of it is to kill 
this fungus growth, is that correct ? 

A. Kill the spores of the brown rot. 

Q. Would vou explain to the Court how this 
Bordeaux mixture functions in that regard? 

A. No, sir, I am unable to do that, and I am 
not sure that anybody else can. What is known by 
[238] practical experience is that the Bordeaux 
mixture does destroy the spores of this brown rot 
and certain other diseases, and we can simply say 
by inference that it is the presence of caustic lme 
and of certain copper compounds, that when the 
lime and the copper sulphate are brought together, 
a number of copper compounds are formed. 

Q. You refer to caustic lime. Can vou tell us 
the chemical formula for canstic lime? 

A. The so-called burnt lime or pick-lime, be- 
fore it has been brought into contact with water, 
is calcium oxide. In the preparation of the Bor- 
deaux mixture we have to slake this lime and add 
water to it, which converts the CaCO into calcium 
hydroxide, Ca(OH):, shown on the second line on 
the blackboard there at the right hand. Some of that 
ealcium hydioxide reacts with the copper in the 
preparation of the Bordeaux mixture, but there is 
a very considerable excess of that calctum hydrox- 
ide which remains in the mixture as such. 

Q. This dust that escaped from the stacks, from 
your examination of it at the hundred-foot level, 
what similarity does it bear to the Bordeaux mix- 
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ture? I mean from the standpoint of its chemical 
constituency. 

A. The nearest approach would be to say that 
it contains a small amount of calcium oxide, which 
is one of the materials used in preparing the Bor- 
deaux mixture. 

Q. In other words, it is a form, using a lay term, 
of unslaked lime, is that correct? 

A. That is correct. [239] 

@. That same material is used as the basis of 
Bordeaux mixture, is that correct? 

A. Lime in a pure form, a reasonably pure 
form, is used as the basis for Bordeaux mixture, 
ves. 

Q. The Bordeaux mixture, at the time it is used, 
it is combined with water, is that correct? 

A. Yes. 

Q. What happens when this dust comes out of 
these stacks and comes in eontact with the water? 

A. The lime, any lime in the dust particles is 
continuously absorbing carbon dioxide, which is 
present in the stack gas, and for some appreciable 
time atfer what we might call the gas stream leaves 
the stack, these particles will be in an atmosphere 
fairly rich in carbon dioxide and will continue to 
absorb carbon dioxide. 

Q. How about moisture, water, H:0? 

A. There is water vapor in the gas in the stack 
resulting from the actual water in the rock which 
is fed to the kiln, and also resulting from the com- 
bustion of the fuel. 
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Q. Now, the absorption of the carbon dioxide 
from the air, the water, the hydrogen oxide or H:O 
—the speed, if we may call it, of that combination 
with this dust that escapes from the stack, does that 
depend at all upon the character of the water? 

A. Yes, in this way, that moisture, water vapor 
in the air, acts as a catalyzer. It speeds up the ab- 
sorption of the carbon dioxide by any calcium oxide 
present, so in a region where humidity is high at 
times the rate of the carbonization would be greater 
than in an exceedingly arid region. [240] 

Q. Is there any way it can be measured that 
you know of, that speed with which that absorption 
takes place? 

A. It probably would be possible to devise ex- 
periments for measuring that. 

Q. You have never done so? 

A. I have never done that personally, no. 

Q. But it is vour opinion as an expert that the 
rapidity with which that chemical change takes 
place is dependent upon the character of the water, 
is that correct? 

A. In so far as the character of the water re- 
lates to the amount of water vapor, the amount of 
moisture, the humidity of the atmosphere. 

Q. Ave you familiar with the climatic conditions 
generally in that area that lies to the west of the 
Coast Range here in California, and I am referring 
now particularly to Monterey County ? 

A. Reasonably. yes. 
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Q. What is the character of the weather there, 
generally, throughout the vear? Wiull you de- 
seribe it? 

A. One of the things that determines the char- 
acter of the weather there is the break in the Coast 
Range formed by Monterey Bay, which permits a 
very considerable amount of fog to blow in from 
the coast, so that there is a region there where 
the humidity is rather high a good deal of the 
time. [241] 

Q. You have been to the plant there at Nativi- 
dad; you are familiar with it. What would be your 
view as to the humidity of the air in or about the 
plant there at Natividad and the Pista ranch? 

A. I am hesitating, because one usually con- 
nected statements in regard to weather with dif- 
ferent periods of the year. 

Q. I was asking a general question first and 
then I want to break it down into the various 
seasons of the year. 

A. Well, I would take this statement, for 
example, that on the average the humidity in the 
vicinity of Natividad and the Pista ranch is con- 
siderably higher than the humidity, say, 50 miles 
to the south or 25 miles to the south. 

Q. You stated that you made your first exami- 
nation in regard to the dust situation, I think, in 
November 1942? A. That is correct. 

Q. From November 1942—and I am referring 
now particularly to the months of February, March 
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and April of 1943—were vou down in that vicinity 
at all? A. No. 


You were not down in Monterey County? 
0. 


2 


Q). 
A. 
Q. You have seen the weather reports as to the 
rainfall and wind in those months, have you not? 

A. Yes, I have looked at those reports. 

Q. But personally you were not present 

oe Eersonally t was not there. 

Q. —and able to observe the weather. In gen- 
eral what did [242] those weather reports show 
with regard to the humidity and rainfall in and 
about 

Mr. Naus: Objected to as calling 

Mr. Moore: Just a minute, please. 

Mr. Naus: I thought you had finished. 

Mr. Moore: No. 

Q. (continuing) —February, March, and April 
of 1943? 

Mr. Naus: Objected to as calling for secondary 
evidence of a writing. The reports can tell what 
they show. 

Mr. Moore: I can introduce them at this time. 

Mr. Naus: You can offer them at this time, and 
I presume they will be received, but I certainly do 
not want this witness to tell me what the reports 
show when I can look at them myself. 

Mr. Moore: I am going to pass the subject for 
a minute, because I do not happen to have a cer- 
tified weather report with me, your Honor. 

Mr. Naus: Weather reports do not need to be 
certified. They are distributed free. The Court 
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can take judicial notice of them, I believe. But 
whenever it comes to a question of what is shown 
on a particular day, the uncertified report is the 
only evidence. 

Mr. Moore: I am going to pass the subject 
because of Mr. Naus’ objection, your Honor. 

The Court: Very well. 

Mr. Moore: And I am going to ask the privi- 
lege of [243] recalling the doctor on this particular 
subject when I have the weather report. 

The Court: Maybe I can obviate the necessity 
of doing that. There can’t be any question about 
the reports? 

Mr. Naus: No, I will not dispute the reports. 
All I am getting at, if the Court please, if they 
are going to talk about what the weather reports 
show, let them bring them in and I will make no 
objection to them. I do not want witnesses to talk 
about what they think they remember the weather 
reports show. 

Mr. Moore: We will have them tomorrow, Mr. 
Naus. 

Mr. Naus: If the evidence otherwise concludes, 
I would be perfectly willing to bring the weather 
reports for any days or series of days, weeks, or 
years that could be found. 

The Court: Does it give the rainfall during that 
period ? 

Mr. Moore: Yes, your Honor. 

Mr. Naus: Temperature. 

The Court: Does it report on the fog, too? 
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Mr. Moore: I do not know that it does. 

Mr. Naus: Total precipitation within two 12- 
10ur periods. 

Mr. Moore: Mr. Baggart is an expert on the 
matter, a horticulture expert. He says he believes 
chevy will show the foggy days, too, your Honor. 

The Court: If that is in the report, isn’t that 
48 much as vou want to show? [244] 

Mr. Moore: No, I wanted to ask Dr. Duschak 
Aas an expert what effect that moisture in the atmo- 
sphere shown by these weather reports would have. 

The Court: Assuming there was a foggy pe- 
riod 

Mr. Moore: What effect it would have on this 
dust. 

Mr. Naus: I couldn’t make any objection to 
that. All I am objecting to is this: If they are 
voing to talk about reports, let us use the reports. 

The Court: Proceed. 

My. Moore: Q. Do you get my question? 

A. Yes. As I understand it, you wish to know 
what effect the presence of moisture in the atmo- 
sphere would have on this absorption of carbon 
dioxide. 

®. That is right. 

Mr. Naus: I think he has testified to that a 
number of times, but I won’t complain about it 
being done again. 

The Witness: I testified it would accelerate the 
absorption of the earbon dioxide. 
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Mr. Moore: Q. In other words, if I under- 
stand you correctly, a condition of the atmosphere 
where there was moisture in the air would accel- 
erate the changing of the calcium oxide into eal- 
clum carbonate ? 

Mr. Naus: If the Court please, objected to as 
asked and answered several times. The witness 
has repeatedly testified that the weather will act 
as a catalyzer. [245] 

The Court: He may answer. 

A. Yes. 

The Court: All right. 

Mr. Moore: Q. In your opinion, Doctor, does 
calcium carbonate or magnesium carbonate have 
any effect on the pollinization of fruit? 

Mr. Naus: I object to that as asked and 
answered three or four times. 

The Court: He may conclude. 

A. No. 

Mr. Moore: Q. In your opinion, from the 
chemical analysis that has been shown here by Mr. 
Twining, there is nothing in that chemical analysis 
that could in any way affect the pollinization, is 
that correct ? 

A. There is no substance shown by his analysis 
as present in the dust that could interfere with 
the pollinization of the apricots. 

Q. Maybe I asked this: In these tests that you 
make, Doctor, can you tell us what portion was 
carbonated in the stack, I mean at that 100-foot 
stage? 
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A. TI ean state what proportion of the sample 
collected at that point was carbonated and what 
proportion was oxide. 

Q. Would you do that? 

A. It was approximately 77 per cent carbon; 
that would mean 23 per cent would be oxides. 

Q. Ag that passed up the stack and into the air 
would that change from oxide into carbonate con- 
tinue ? 

A. Yes, and if I [246] might explain just a bit 
there 


and I think it has a bearing on this situa- 
tion—, this process of absorption of the carbon 
dioxide necessarily begins on the surface of the 
grain and proceeds from the surface inward, so 
that if we think of a grain which has_ been 
completely calcined, that is, consisted entirely of 
calcium and magnesium oxide as it left the kiln, 
the moment it came into the region of lower ter- 
perature, in contact with the carbon dioxide, the 
absorption of this gas would begin and it would 
reflect first on the outer surface of the grain, so 
that after partial carbonization had occurred we 
would have an outer shell of calcium and lime 
carbonates and an inner core of oxides. Then this 
inner core of oxides gradually diminishes in quan- 
tity as the exposure of the particle to an atmosphere 
containing carbon dioxide and moisture continues. 

Mr. Moore: No further questions. 

Mr. Naus: If the Court please, could we take 
the recess earlier so I may have an opportunity to 
read the subject data? 


314 The Permanente Metals Corporation 


(Testimony of L. H. Duschak.) 
Tthe Court: Very well. The court will recess. 
(Recess. ) 


Mr. Naus: Shall I proceed, your Honor? 
The Court: Proceed. 


Cross-Examination 

Mr. Naus: Q. I understand in your direct tes- 
timony you were first employed or retained by the 
defendant The Permanente [247] Company as of 
November 10, 1942; correct? 

A. No, that is not correct. 

Q. When was it, then? 

A. In the summer of 1939. 

Q. Between that date and the 14th of November 
1942 you investigated the matter of this dust escap- 
ing from the stack into the surrounding country, 
didn’t you, to some extent? 

A. The dust escaping from the Natividad plant? 


Q. Yes. A. Yes, sir. 

Q. And as a result of that investigation you 
made a report A. Yes. 

Q. .—to The Permanente Metals Corporation, 
your employer? AteeeY €s. 

@. And this is the report that you made as of 
that date? A. Yes, that is a copy. 

Q.. Well, that is a carbon duplicate of the orig- 
inal, isn’t it? A. That is correct. 


Q. It is in all respects like the original ? 

A WAGs: 

Mt. Natis: Wotteisie 

The Court: It may be admitted and marked. 
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(The report was marked Plaintiffs’ Exhibit 
vameevicience:) 


Mr. Naus: With no desire to take up time, J 
would like to read this report at this time, 1f your 
Honor please. 

Mie Court: Proceed. 

Mr. Naus (veading): ‘‘November 14, 1944’’?—— 

Q. By the way, Doctor, 1 presnme that was on 
your letterhead, [248] was it? 

A. The original was on my letterhead, yes. 

Q. How does that letterhead read? 

A. “lL. H. Duschak, Consulting Engineer, San 
Francisco, California.”’ 

Mr. Naus: It is addressed to the Permanente 
Metals, P. O. Box 29, San Jose, California, Atten- 
tion Mr. D. A. Rhoades. Subject, Natividad 
Plant—Dust. 

Mr. Moore: I do not want to interrupt yon, 
Mr. Naus, but you might tell his Honor who Mr. 
Rhoades is. 

Mr. Naus: I was about to do that when you 
did interrupt. 

Q. This says, ‘Attention: Mr. D. A. Rhoades.’’ 
Who is he? 

A. Mr. Rhoades is the general manager. I be- 
lieve his title is Project Manager for the Perma- 
nente Metals, headquarters at Permanente. 

Q. He is the man the defendant designated that 
you should report to, was he? 

A. He was the man who requested me to make 
the examination. 
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Mr. Naus (reading): ‘‘Gentlemen: 

Pursuant to Mr. Rhoades’ letter of October 26th, 
I called at your Natividad plant on Wednesday, 
November 11th”’ 

Q. I pause there for a moment. Have you a 
letter of October 26 from Mr. Rhoades? 

A. I did have. 

Q. Have you one now? A. I couldn’t say. 

Q. Will you look for it over might, and if you 
have one produce it tomorrow morning? 

A. I will look for it, yes. [249] 

My. Naus: Gentlemen, have you a carbon of 
Mr. Rhoades’ letter referred to? 

Mr. Moore: I have not. We can_ probably 
find it. 

Mr. Naus: If you ean, will vou try to find it 


and produce it tomorrow morning? 

Mr. McCarthy: I doubt if we can produce it 
by then. It probably would be down at Perma- 
nente. tL will try to. 

Mr. Naus: Thank you. (Reading): 

“Pursuant to Mr. Rhoades’ letter of October 
26th ’’—— 

Q. That would be 1942, I take it, Doctor? 

A. Yes. 

Mr. Naus (continuing reading): 

‘‘—T called at your Natividad plant on Wednes- 
day, November 11th,’’—— 

Q. That is 1942, Doctor? A. Correct. 

Mr. Naus (continuing reading) : 

‘‘—and in company with Mr. John Garoutte’’ 
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Q. Who is he? 

A. He is the superintendent of the Moss Land- 
ing and Natividad operations. 

Q. So that wherever you accompanied him in 
this investigation, he joined you in making an in- 
vestigation for the Permanente Metals Corporation ; 
correct ? A. He acted as my guide. 

Mr. Naus (continuing reading) : 

‘*__an inspection was made of the plant and sur- 
rounding territory. 

It is my conclusion that the dust condition about 
[250] the Natividad plant is serious, and one which 
might become exceedingly troublesome if not given 
early attention. The dust which has fallen on ad- 
Joining ranch property is sufficient to form the 
basis for nuisance complaints and claims for dam- 
ages. Recent California court decisions in gen- 
erally similar cases have resulted in the issuance 
of injunctions and in the awarding of damages, 
where damage suits were filed. Under normal con- 
ditions there would be a strong probability that 
court action on the Natividad case would lead to 
injunction and award of damages. Under existing’ 
conditions the court might hesitate to interrupt 
plant operation, but would probably award damages. 

The field situation is briefly as follows: a notice- 
able deposit of dust was observed on foliage along 
the Gabilan Creek road’’—— 

Q. I would like to pause here a moment and 
call your attention, Doctor, to Plaintiffs’ Exhibit 1, 
which is a scale diagram of the locality showing 
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the plant site, the stockpile, the old Los Angeles 
Stage Road, Gabilan Creek, and then a meandering 
road roughly paralleling Gabilan Creek. Is that 
meanderin groad roughly paralleling Gabilan Creek 
the one you were journeying over? 

A. Yes, that was one of the roads. 

Q. Referred to in the letter? A. Yes. 

Mr. Naus: (continuing reading): [251] 

‘‘_a noticeable deposit of dust was observed on 
foliage along the Gabilan Creek road, approxi- 
mately 3 miles north of the plant. At points nearer 
the plant along this road heavier dust deposits were 
observed. Inspection of the territory to the west 
and south indicates the following boundaries for 
the area within which the deposit of dust has 
occurred in sufficient quantities to constitute a 
probable nuisance, namely 3 miles north, 2 miles 
south and 1 to 1.5 miles west.”’ 

@. I pause for a moment. The Pista orchard is 
about a half mile west of the plant, isn’t it, Doctor? 

A. Approximately that. I thought it was nearly 

a nile, but I haven’t measured the distance. 
.Q. From a half mile to a mile; the nearest 
boundary would be about a half mile, and the 
farthest exterior boundary about a mile, is that 
correct? 

A. To the best of my knowledge, that is approxi- 
mate, yes. 

Mr. Naus: (continuing reading) : 

‘“_and 1 to 1.5 miles west. The deposits ob- 
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served are the result of some three months’ opera- 
tion of the plant, and may be taken as representing 
roughly one-half of the total deposition which would 
take place during the whole dry season. Hastward 
of the north-south line through the plant, there is 
only rough country from which complaint is un- 
likely. [252] 

In the late afternoon of ‘Tuesday, November 10th, 
it was noted that the atmosphere in the vicinity of 
the plant was almost stagnant, and that a consider- 
able cloud of dust accumulated at a level roughtly 
estimated at 1000 feet above the ground. This cloud 
spread out toward the hills, extending more to the 
north than to the south. I was informed that a 
generally similar condition had been observed a 
number of times. This is probably the result of 
the so-called ‘reversal’ of atmsophere which fre- 
quently occurs in the late afternoon or early 
evening. Presumably the heavier deposits of dust 
in the vicinity of the plant and to the north are 
due to this condition. 

Within the area indicated above, the following 
market crops, apricots, tomatoes, and strawberries 
are grown, and possibly there are others. It is 
doubtful whether the plant dust would cause any 
diminution in crop, but it would unquestionably 
reduce the market value of the crops just men- 
tioned. The drying of apricots within the dust 
zone would be out of the question. In addition 
there are home gardens in which vegetables and 
small fruits such as blackberries are grown. At 
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two ranches we were informed that no attempt had 
been made to use the blackberry crop because of 
the dust on the fruit. I do not regard this as a 
prejudiced decision. 

The actual loss to ranchers this fall has not been 
[253] serious, since the principal crops had been 
marketed, but the situation would be different next 
year.”’ 

Q. When you speak of ‘‘next year,’’ you meant 
the crop season of 1948, didn’t you, Doctor? 

A. Yes. 

Mr. Naus (continuing reading): 

‘The effect of dust on these crops next year 
would undoubtedly provide evidence with which 
successful damage suits and nuisance claims could 
be prosecuted. 

Mr. Garoutte informed me that an analysis of 
a sample of dust showed that it consisted of a 
mixture of calcined and uncalcined material. This 
was confirmed by my examination of a sample of 
dust which I collected near the base of the stacks. 
A screen analysis of this dust showed that approxi- 
mately 52% was finer than 325 mesh’’—— 

Q. What is the abbreviation there? Is that for 
‘*millimeters’’ ? 

A. Yes, 0.046 mm., millimetevs. 

Q. The parenthesis refers to 46/1000 of a milli- 
meter, doesn’t it? A. Coviect: 

Mr. Naus (continuing reading) : 

‘*.,. and a microscopic examination of the minus 
325 mesh fraction showed the presence of many 
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particles ranging from 5 to 10 microns m diameter. 
One characteristic of this dust which permits its 
ready identification on foliage is the crystalline 
eharacter of even the very minute particles of 
unealcined material. The erystal faces of [254] 
these minute particles show a sparkle in the sun- 
heht even when the dust particles are too minute 
to be observed with the naked eye. 

The one certain way to avoid litigation and other 
trouble would be to install an adequate dust col- 
lecting system. Three methods are thinkable, wet 
serubbing, centrifugal collection, (Multiclone or 
similar device), or electrostatic precipitation. In 
view of the high temperature of the dust-laden gas, 
OOo 1150° F.”— | 

Q. ‘‘Fahrenheit’’—that is what the ‘‘F.’’ means, 
doesn’t it? ee) Ves: 

Mr. Naus (continuing reading) : 

‘‘_both the installation cost and operating cost 
of a wet scrubber would be high. It is my opinion 
that electrostatic precipitation by the Cottrell pro- 
cess offers the best solution of the problem, although 
the possible use of Multiclones might be considered. 
In any case, fans will have to be installed, as the 
stacks now provide no excess draft. While the first 
cost of a Cottrell Precipitator will be high, its 
operating cost will be much less than for the Multi- 
clones, because of the lower fan power required and 
negligible maintenance. However, the principal 
reason for favoring electrostatic precipitation is 
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because of the higher collecting efficiency which can 
be obtained. I have knowledge of - cases where 
Multiclone installations were made on the basis of 
small scale [255] tests which indicated satisfactory 
clearance, only to find later on that a dust nuisance 
still existed. It is recommended that the necessary 
data be obtained with respect to the cost of dust 
collecting equipment. 

There is a further point to be considered in this 
connection. The writer was informed that it had 
been found impracticable to raise the production 
beyond 165 tons per kiln per day,’’—— 

Q. That would be 330 tons for the twin kilns, 
wouldn’t it, Doctor? 

A. It would be two times. 

Mr. Naus: Yes. 

‘*__and that the limiting factor appeared to be 
lack of adequate stack draft. This conclusion is 
undoubtedly correct, as a study which I made in 
April of the specifications for the Natividad stacks 
led to the conclusion that there was a theoretical 
margin of not more than 0.03 inches water gauge 
on the basis of capacity and fuel figures supplied 
by the F. L. Smidth Company. This finding was 
reported to you at that time. Actually the fuel 
consumption per ton of finished product is slightly 
higher than that estimated by Smidth. ‘Thus if 
kiln production is to be increased, adidtional draft 
must be provided. Presumably the only practicable 
way is by the installation of fans. The provision — 
of this necessary fan capacity could be easily taken 
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care of in connection [256] with the installation of 
dust collecting equipment. 

If kiln capacity is inereased in this way, the 
probable increase in dust pick-up should he given 
eareful attention. An increase in capacity from 
the present 165 tons of finished product per day 
to say 200 or 210 tons might double the amount of 
dust picked up by the gas streams. This should 
be considered in connection with the design of dust 
collecting equipment, and also in any study of the 
dust disposal problem. A further point requiring 
consideration is the cooling of the gas streams. For 
ordinary sheet steel construction an entrance tem- 
perature of about 800° F. is considered to be the 
safe maximum. This can be raised by using heat 
resisting construction at considerable additional 
expense. For conerete the limit is lower. Further, 
an increase in kiln capacity would probably raise 
the temperature of the outgoing gas. The gas 
cooling problem should be examined with this cir- 
cumstance in mind. 

Cooling can be effected by cooling pipes, by ad- 
mission of outside air, or by the use of water 
sprays. The first two are the preferable methods, 
and engineering studies are indicated to determine 
which will be the more economical. Cooling by 
admission of cold air increases the gas volume to 
be handled, and consequently the cost of the dust 
collecting equipment, of the fans and of the power 
[257] for operation. Cooling with water sprays 
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also increases the gas volume, but not to the same 
extent. 

The conditions at Natividad seem particularly 
favorable for the use of atmospheric cooling pipes. 
The dust is neither abrasive, corrosive nor sticky, 
and should cause no difficulty in a properly designed 
pipe cooler. Cooling in this way will permit the 
use of smaller dust collecotrs and fans than with 
the other cooling methods suggested. Thus the cost 
of the pipe coolers may be balanced against the 
saving on collectors and fans. 

A few words concerning the general strategy of 
the situation: the attitude of two residents within 
the dust zone with whom I talked was friendly 
but insistent as to the gravity of the nuisance. IL 
cannot stress too strongly the wisdom of dealing 
with this situation before real antagonism and 
bitterness has developed. The present situation 
holds this potential danger. If an ‘ambulance 
chasing’ type of attorney became interested, he 
might easily convince a considerable number of 
residents in the vicinity that they were experiencing 
damage and thus build up a formidable list of plain- 
tiffs. This has happened in other cases. and could 
happen about Natividad if the dust situation is not 
promptly dealt with. The cost of defending suits 
filed by a number of plaintiffs would be consider- 
able. Extensive field work would be necessary to 
delineate the dust zone, and thus exclude many 
claimants who contrary to facet might have been 
induced to believe that they were suffering dust 


vs, B. Pista and Maric Pista 325 


(Testimony of L. H. Duschak.) 

damage. It is probable that the cost of meeting 
this imagined situation would be considerably 
greater than the cost of installing adequate dust 
collecting equipment. | 

It is the writer’s judgment that it would not be 
advisable at the moment to make a quantitative 
field study of the dust fall in what appears to be 
the dust zone. This will only attract further 
attention to the situation, and serve very little 
useful purpose at the moment. Later on a survey 
of this sort might become necessary. 

There are cases, notably in connection with 
smelter smoke damage, where ‘smoke rights’ or 
‘dust rights’ have been purchased, or where prop- 
erty has been purchased outright. This policy of 
‘appeasement” usually turns out to be extremely 
expensive, and does not always solve the problem. 
It has the obvious disadvantages that it involves 
admission on the part of the operator of responsi- 
bility for nuisance and damage. Moreover the 
administration of such a plan involves considerable 
expense, as many claims will be made by people 
who are entirely unaffected by dust. Each case has 
to be investigated and adjusted. This may involve 
litigation, or a compromise payment which is in 
reality nothing more than blackmail. [259] 

In conclusion, I recommend that the Natividad 
dust problem be given immediate attention. The 
desirability of finding a solution before a group 
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of ‘chronic dust farmers’ has been organized can- 
not be overemphasized. 
Respectfully submitted, 
/s/ L. M. DUSCHAK.”’ 


The Witness: L. H. Duschak. 

Mr. Naus: Pardon me. Yes. ‘The carbon is 
a little blurred. My glasses aren’t always the best. 
“‘L. H. Duschak.’’ [259a] 

Q. Now, as nearly as November, 1942, Doctor, 
were you undertaking to to act for Permanente in 
being the strategy arranger in handling those dam- 
age and injunction claims arising from dust around 
Natividad ? 

A. I was endeavoring to perform the full duty 
of a consulting engineer who is asked to advise a 
company what it should do in certain circumstances. 

Q. I only know the duty of a lawyer, I don’t 
know that of an engineer, so will you tell me 
whether, as early as November, 1942, you were 
undertaking to act as the strategy arranger for 
Permanente Metals Corporation in meeting these 
damage and injunction claims arising from dust 
around Natividad? 

A. Among other things I was undertaking to 
inform the Permanente Company of the large 
amount of annoyance that certain kinds of lawyers 
ean cause a corporation. 

Q. Ambulance-chasing lawyers, blackmailing 
lawyers—is that the kind that you had in mind vou 
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were warning them against as a consulting engi- 
neer? 

A. I think I used that designation in my report, 
yes. 

Q. Doctor, I will ask you whether, in your opin- 
lone as sal eCKpert you consider the Pist® claim 
founded on blackmail? 

A. Well, I consider it—I wouldn't say it was 
blackmail; I consider it a claim which tries to hold 
the Permanente Company responsible for many, 
many things with which it has no connection what- 
soever. 

Q. I see. Now, turning for a moment to De- 
fendant’s Exhibit K, [260] here; that represents 
the statistical features of the study of the dust still 
escaping from the stack, doesn't it? 

A. Yes, it gives the actual quantitative result 
of various observations that were made in determin- 
ing the dust loss frem the stacks and the efficiency 
of the preeipitator. 

Q. Now, that precipitator was installed and put 
into function as a dust colleetor when? 

A. In the summer of 1942. 

Q. Could you tell me what month or months 
vou may have in mind in speaking of the summer? 

A. The best evidence I have is in that report of 
mine whieh vou just read, in which I said that the 
preeipitator had been in operation, I believe it was, 
for about three months prior to the date of my visit. 

Q. Doctor, vou state in there about the plant 
having been in operation three months and you 
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were recommending that the precipitator be in- 
stalled. 

A. Oh, I beg your pardon; I was confused as 
to your question. 

Q. When was the precipitator installed and 
functioning, the one that you recommended in that 
letter ? 

A. I can’t tell you of my own knowledge. 

Q. Was it before or after or during apricot blos- 
som time around Natividad in the year 1943? 

A. My impression is that it was not put in opera- 
tion until after the blossoming time. 

Q. I think you are quite correct about that. Now, 
the fact is, is it not, to the best of your recollection 
and observation and knowledge, that this Cottrell 
precipitator was not functioning [261] at that plant 
in apricot blossom time in 19438 but was functioning 
at that plant in apricot blossom time in 1944; am I 
correct ? 

A. Yes, but in 1944 functioning with some diffi- 
culty during blossoming time. 

Q. I know, but without pursuing the minute 
detail—— 

Mr. Moore: Just a minute. Please let the wit- 
ness answer the question. 

Mr. Naus: Please let me finish a question, be- 
eause I was in the middle of the question. I think 
he had finished his answer. 

Mr. Moore: He did not. I will ask that the 
question and answer be read and the witness be 
permitted to finish the answer. 
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The Court: You may read the question and 
answer. 
(The reporter read the previous question 
and answer. ) 


, 
Mr. Naus: Q. Is that answer complete, Doctor ? 
A. Yes. 

Q. Ithought so. Well, you say functioning with 
some difficulty in apricot blossoming time in 1944. 
Translating that into tons of dust escaping into 
the atmosphere from the top of the stacks, how 
many tons of dust were escaping, having in mind 
that difficulty ? 

A. I can't answer that because I didn’t make 
any measurements, but I would say it would be, 
on occasions, many times the amount shown in that 
report which vou are hvelding in your hand. 

Q@. How many times, on occasions, and for how 
long oecasions? 

A. I made no tests. I wasn't there, so anything 
that I said [262] would be simply an opinion based 
on what I was told by others. I saw some reports 
which showed efficiencies down to 70 percent. 

@. Was it ever lower? 

A. 70 percent would mean that there was escap- 
ing 30 percent of dust as against an average of, let 
us say, about 6 percent; in other words, five times 
the amount of dust shown by that report. 

Q. All right. Now, having in mind that you 
are suggesting that there was that poor functioning 
during apricot blossom time in 1944, T will ask vou 
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what was apricot blossom time in 1944 in that 
region ? 

A. It was in—I don’t know the exact date, but 
in general from about the Ist of March onward. 

@. In the year 1944 from what date to what date 
was the Pista apricot orchard in bloom or in 
blossom ? 

A. I didn’t observe it; I would only answer that 
on the basis of the record L heard made here. 

Q. Isn’t it the fact that you don’t know? 

A. Except if I believe your witnesses. 

@. I am speaking of your personal knowledge; 
IT am not asking you to pass judgment on the wit- 
nesses, Doctor; I will leave that to his Honor. 

A. Obviously, I said I wasn’t at Natividad all 
that spring, so I can’t know by my own direct 
knowledge. 

Q. Well, of your own knowledge do you or not 
know whether that Cottrell precipitator was func- 
tioning well or poorly during apricot blossom time 
in the Pista orchard in 1944? | 

A. I know that it was functioning poorly. If I 
may explain, I happen to [263] have some apricot 
trees in my yard, so I know about the blossoming 
time of apricots in California. 

Q. Where is your yard where you have these 
apricot trees ? A. Over in Berkeley. 

Q. Well, then, I will ask you then, as you seem 
to know something about apricots, or suggest that 
vou do, do apricot trees blossom in Berkeley at the 


us. B. Pista and Marie Pista 33 


(Testimony of L. H. Dusehak.) 
same time of the year that apricot trees blossom in 
the Natividad region? A. f Helveve mot. 

Q. I think you are right about that. Do they 
blossom in Natividad at the same time they do in 
the Santa Clara Valley? 

A. No, I think they are somewhat later there at 
Natividad. 

Q. Do they blossom at the same time they do out 
around Hayward, San Leandro and the hke? 

A. I couldn’t say; 1 haven’t observed that. 

Q. Now, under this Defendant’s Exhibit I, those 
were tests that were made on each of six days from 
September 1 to September 7, both inclusive, is that 
correct, of this year? 

A. Yes, these tests show—this record shows that 
the tests were made September Ist, 2nd, two on 
September 3rd, cne on the 4th, and one on the 7th. 

Q. Right on the very eve of this trial, is that 
eorrect ? A. ‘That is correct. 

@. They are the latest information vou have 
on this subject as to the performance of those 
stacks, aren’t they? A. That is correct. [264] 

@. Now, at the present time, and at the time 
of these tests, what was the average dailv total ton- 
nage of raw dolomite ont of the quarirv handled 
through that plant? 

A. That report shows. 

@. Would you tell me, please? 

A. I am looking at column 6 numbered from the 
left hand on the same page of this report which is 
headed *‘Kiln feed, tons, raw material,’’ and these 
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are tons for an eight-hour period. Do you wish me 
to read the various values that I see here? 

Q. No; look at anything you please that will 
answer the question. I am speaking not of an eight- 
hour period, but of days; I am speaking of the aver- 
age tonnage of raw dolomite taken out of the quarry 
and put through the plant at Natividad. 

A. Well, I didn’t make any observation of the 
amount of material taken out of the quarry. All 
that I have here is a record of the amount fed 
to the kiln during the different periods when these 
tests were being made, and that amount, reckoned 
on an eight-hour basis, ranges from 127.88 tons 
down to 45.68. 

Q. That is for eight hours, or one-third of a 
calendar day, is it? 

A. Yes. May I correct this: The highest figure 
for an eight-hour period is 127.88 tons. 

Q. That is raw dolomite, is it? 

A. That is raw dolomite. 

Q. Now, I know nothing as to the length of 
time that plant operates. How many hours a day 
does it operate? 

A. The kilns ordinarily operate right through 
the 24 hours, on the average about 23 out of the 
24 hours, unless a shutdown is necessary for [265] 
repairs, so that we might say at full operation for 
a 24-hour day, the quantity of raw dolomite fed 
might be of the order of 400 tons per kiln. 

Q. Would you do that on a basis of multiplying 
the figures vou have there by 3? 
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A. For the eight-hour pericds. These other 
quantities are for shorter periods. 

Q. I am assuming that any place you fiind an 
eight-hour period there you multiply by 3, roughly, 
to get the day? a. ‘That is right. 

That would be 400 tons per day ? 
Approximately that, yes. 

That would be only one kiln, wouldn't it? 
Yes. 

Wouldn't you have to multiply that result 
by two to get the whole plant? 

A. If both kilns are running full blast, yes. 

Q. Don’t both kilns generally run? 

A. Sometimes one is shut down; sometimes one 
is being used for other work. 


OPOore 


Q. In any event, those tests there show only one 
kiln, and to show the operation of two kilns you 
would roughly consider them twins, wouldn’t vou, 
and multiply by 2? A. That is correct. 

Q. Now, look in there and tell me the maximum 
amount of dust escaping from the top of the stack 
into the atmosphere in any eight-hour period dur- 
ing the time of the test. 

A. I will have to do a little arithmetic here, be- 
cause these results are stated for a 20-hour period, 
so that is—vou ask for the largest amount escap- 
iIng—— 

The Court: What is the objection to getting it 
in the [266] 24-hour period ? 

Mr. Naus: I beg vour pardon? 


334 The Permanente Metals Corporation 


(Testimony of L. H. Duschak.) 

The Court: What is the objection to getting it 
in the 24-hour period ? 

Mr. Naus: None at all. I didn’t realize it was 
in that form at the moment when I put the ques- 
tion. I will reframe the question. 

Q. ‘Tell me the highest amount of dust escaping 
into the atmosphere from the top of the stack of 
Kiln No, 2 during the period of this test in a period 
of 24 hours? 

A. These figures I am about to state are from 
column 10 counting from the left on sheet 2 of this 
exhibit. The largest quantity shown there is 4230 
pounds, which is the amount of dust escaping dur- 
ing a 24-hour period from the stack of No. 2 kiln. 

Q. Yes. And with both kilns or both stacks—— 

The Court: That is 44? 

Mr. Naus: Yes. 

A. This was. 

Mr. Naus: Q. Let me pursue that question. 
You are speaking now of a test made within roughly 
one week before this trial began in the month of 
September. 

A. ‘The first week in September, 1944. 

Q. All right. And so far as you know it repre- 
sents the condition existing at this very moment 
down at the plant? There has been no change that 
you know of, has there? 

A. No, none that I know of. [267] 

Q. That states it correctly, doesn’t it? 

A. Bes. 
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Q. All right. So with 4200 pounds of dust escap- 
ing into the atmosphere from the stack of Jain 
No. 1, then with both kilns and both stacks in oper- 
ation we must assume, must we not, 8400 pounds of 
dust escaping into the atmosphere from the two 
stacks in one twenty-four-hour period ? 

A. As a maximum figure, yes. 

Q. As a maximum figure and as an actual figure 
for’ particular period of test, isn’t that correct? 

A. For one test period. 

Q. All right. Doctor, assuming the same opera- 
tion of running ore through the plant but before 
that Cottrell precipitator was installed and func- 
tioning, on the basis of these tests, what would be 
the total tonnage of dust escaping into the atmos- 
phere from the top of the stacks in a 24-hour pe- 
riod? 

The Court: Do you have in mind now 43? 

Pieewans: Ves, vour Honor. That is, that part 
of 43 before the precipitators were functioning. 

A. If we assume that the kilns were operating: 
at the same rate of feed as during the period of 
these tests, then the total quantity of dust eseaping 
would be probably something like SO or 90 percent 
of the total quantity of solids per 24 hours shown 
in column 12 on the second sheet of this report; that 
is, | would say it would be 80 or 90 per cent of 
values ranging from 52,000 to 72,940 pounds per 
twenty-four hours. 

Q. For one stack? A. For one stack, ves. 

Q. All right. Then from one stack before this 
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precipitator [268] was functioning you would as- 
sume anywhere from 28 to 38 tons per day from one 
stack, is that correct? 

A. If the kilns are operating at the same rate. 

Q. Iwill come to that ina moment. But I have 
matters correct so far, haven’t 1? 

A. Yes, correct. 

Q. And for both stacks, both kilns, you would 
have to assume from 56 to 76 tons per day of dust 
escaping from the top of the stacks into the atmos- 
phere, is that correct? A. Yes. 

Q. And to follow that out, theoretically, at least, 
if you want to know the total escape of dust over 
any given number of days, you simply multiply 
those figures by the number of days, don’t you? 

A. If you make the assumption that the plant 
was running continuously at this high capacity. 

Q. We will make that for the moment. Now, 
has that been a plant of continuous operation ? 

A. Iam unable to answer that, because I haven’t 
been receiving operating reports. 

Q. So far as you know, and from any investiga- 
tion or studies you have ever made, do you know or 
can you tell? 

A. It is my impression that it is operated con- 
tinuously. : 

Q. Continuously every calendar day, Sundays 
and holidays? 

A. Oh, no, there have been shut-downs for re- 
pairs, shut-downs when the Cottrells were installed ; 
there have been many occasions when no kiln or only 
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one kiln was operating, and sometimes at reduced 
capacity. 

Q. Out of 365 calendar days of the year, would 
it be fair [269] to assume that the both kilns oper- 
ated 300 full days a year? 

A. I am not prepared to answer that, because I 
haven’t the information. 

Q. You are not prepared to give any informa- 
tion about that, are you? 

A. Not beyond what I have just given you. 

@. Doctor, when you went around with Mr. 
Garoutte, or, rather, under his guidance, in Novem- 
ber, 1942, to find out what dust was around on 
vegetation, did you or not find both calcined and 
unealeined dolomite? 

A. I observed particles of unealeined dolomite 
which could be very definitely identified by their 
erystalline character. J observed other particles 
which were of dull color, which I assumed were 
particles which had been calcined and then reearbo- 
nated by contact with stack gas and the atmosphere. 

Q. And you observed those on vegetation, didn’t 
you? A. Yes. 

Q. Well, to the extent that in your examination 
—vour field examination—let us say in November, 
1924, showed these sparkling crystals or sparkling 
particles that had the crystalline character, did they 
come out of the top of the stack, or did they come 
from the quarry operation? 

A. To the best of my knowledge and belief, they 
came from the top of the stack, because there was 
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nothing in the quarry operation that would cause 
the dissemination of that very fine dust. 

Q. Do you remember turning around on that 
witness stand yesterday and facing his Honor, 
Judge Roche, and telling him that after [270] it 
had gone through the stack it went back to its origi- 
nal chemical analysis, but changed physical form in 
that it was no longer crystalline? 

A. Imade that description of the particles which 
had been calcined. 

C). Wes: 

A. That is, the particles of caleined material 
which bad passed through the kilns and through 
the stack and into the atmosphere. 

Q. Do you mean to say that raw dolomite goes 
through those kilns and through the stacks—any 
particle—and comes out uncaleined ? 

A. I mean to say that if a gas leaving the Nativi- 
dad kilns, there are considerable quantities of raw, 
totally unaltered dolomite. 

Q. Doctor, in that letter here you mentioned in 
one place the size of these particles. I presume 
you are speaking in scientific terms of the diameter 
of particles, the measurement ? A. Yes, 

~Q. I will ask you this question: You may take 
a paper and pencil, if you wish, because I would 
like you to if you need to—how many of those par- 
ticles of the size you speak of in the letter would be 
contained in one pound of that dust? 

A. Well, that would involve quite a calculation. 
T will be glad to make it for you and report it later. 
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Q. I would like to have it done, if you please, 
Doctor. I see it is 3:30. May I have the doctor give 
us that information tomorrow morning at 10:00 
o’clock, so I can pass on to something [271] else? 
Would you have it by ten o’clock ? A. Yes. 

Q. Now, there is 

Mr. Moore: Pardon me, just a minute, Mr. 
Naus. Do you understand exactly what calculation 
Mr. Naus wants, Doctor? 

A. If I may state my understanding of your 
request. 

Mr. Naus: Yes. 

A. It is for the number of particles of minus 
325 mesh size of uncalcined dolomite. 

Q. Let us clear it all up. I am trying to find 
the number of those fine particles as they come out 
of the top of the stack that are necessary to make 
one ponnd of dust. I am merely assuming, upon 
reading the letter, that you have measured the 
particles at some time and could have that as a 
starting point. 

A. All that I stated in my letter was that a 
certain percentage was finer than 325 mesh, and 
went on to explain that many were as small as 10 
microns. You will have to tell me what size you are 
interested in before I can tell you the number of 
particles per pound. 

Q. Will you tell the number of particles per 
pound for each of the sizes mentioned in that letter? 
That will be two or three different results, appar- 
ently: or at least give us a range number. 
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Mr. Moore: Let us get the sizes so that there 
is no misunderstanding. 

A. I speak of 325 mesh particles, which is 0.046 
millimeters in diameter; and I speak of many par- 
ticles ranging from 5 to [272] 10 microns in diam- 
eter. That is 5 to 10 thousandths of a millimeter. 

Mr. Naus: Yes. For each of those sizes, give 
me the number per pound separately, please. So 
far as you know at the moment, that is the size of 
dust that comes out of the top of the stacks now, 
isn’t it? 

A. No; this sample you referred to here was not 
comparable with the dust that is coming out of the 
stack now. 

Q. What is the size of the particles of dust that 
come out of the stack now? 

A. J haven’t determined that. 

Q. Have you any idea? 

A. Yes, I think that on the average it is finer 
than the material referred to here. 

Q. And when you say finer, you would express 
that in numerals how? 

A. Probably in—I would describe the diameter 
of the particles in microns. 

Q. Yes; and how many? 

A. TI couldn’t answer that without an examina- 
tion of the dust. 

Q. I see. 

A. But in a qualitative way, it would be my 
opinion that there would be a greater proportion of 
the minus 325 mesh in the present stack output. 

Q. All I am asking you to do is to find the 
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number of particles in a pound of dust. We have 
one approach that I have suggested. If you think 
of any other over night that is better use that as 
well. 

The Court: Do you understand what he wants? 

A. Yes, I think I understand what he wants. 

The Court: All right. [273] 

Mr. Naus: Q. In Plaintiff’s Exhibit 2 we have 
an airplane view that I borrowed from Mr. Moore 
at the beginning of the trial to help his Honor un- 
derstand the locality. Now, in looking at that we 
find one place that is called ‘‘Plant area.’’ You 
recognize that as the area where the kilns and 
stacks are that we have been talking about? 

A. Yes. 

Q. Up hill from it there are two different places, 
one called ‘‘ Bethlehem quarry’’ and the other called 
“Quarry area.’’?’ From which of those two places 
thus legended is and has been the dolomite actually 
quarried ? 

A. From what is marked ‘‘Quarry area.”’ 

Q. Has any quarrying occurred at what is called 
there ‘‘Bethlehem Quarry’’? 

A. Yes, I think so. I was up at that vicinity 
on, I think, two occasions, and saw some. evidence 
of quarry operations there, but I have no knowl- 
edge of them. 

Q. Now, those quarries are up the hill from the 
kilns, aren’t. they? 

A. Yes, they are at a higher elevation than the 
kilns. ‘ ui 
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Q. About what is the elevation of the floor of 
those quarries above or below the top of the stacks? 

A. - Well, I have never measured that. 

Q. Your estimate? 

A. As regards the Permanente quarry area, it 
is my impresison that that quarry floor is Boe 
on a level with the top of the stacks. 

Q. So any dust escaping into the atmosphere 
from those quarries would escape into that atmos- 
phere at approximately the same elevation above 
the’ Pista ranch that dust escapes from the top 
[274] of the stack, is that correct? 

‘A. That is correct, but that is only part of the 
story. 

Q. Well, you have got a very able attorney here. 

The Court: You may explain, if you wish. 

A. The distinetion which I wish to make is that 
the dust escaping from the stacks is carried by a 
stream of hot gas which tends to rise high in the 
atmosphere and to spread over a large area, 
whereas any dust formed in the quarry by some 
abrasive action or blasting is associated with air at 
ordinary atmospheric temperature and in general 
rises only a short distance above the point of origin. 

Mr. Naus: Q. Has it traveled through the air ' 
sufficient distance to alight in the Pista orchard? ' 

A. That would depend entirely on wind velocity 
and direction. It is conceivable dust from the 
quarry could blow onto the Pista ranch. 

Q. Now, that dolomite is quarried dry there, iS 
it not? 
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A. Well, the dolomite is somewhat moist. ‘It it 

is raining when it is quarried it is wet when itis 

quarried. 

Q. Well, when it is not raining. ' = 
A. I don’t know what you mean by ‘‘quarried 
aay.’ = € 
Q. I will put it this way to explain what, I 
mean: As a rock is blasted and falls. to. the floor 
of the quarry, or as it is lifted by the power shovel 
into a truck and dumped, or as it 1s dumped out of 
the truck into a stockpile, doesn’t an exceedingly 
large, white cloud rise into the air? 

A. There is some [275] cloud of .dust pr rel 
but [ wouldn’t describe it as a large white cloud. | 

Q. Well, how large would you describe it to be? 

A. Well, we are dealing with something that 
it is rather hard to express in quantitative terms. 
It isn’t a cloud of sufficient density to completely 
obscure objects beyond it, but it is a cloud that sub- 
sides rather quickly and does not, in general, travel 
for any great distance. 

Q. This Defendant’s Exhibit No. 10 shows a 
power shovel at a face of the quarry. Do. you rec- 
ognize it? A. Yes. 

Q. Does the face of the quarry have to. be 
broken down for the shovel to bite into, or does the 
shovel bite into it in its natural state? | 

A. No, the rock is usually broken by the use of 
powder before the shovel operates on it. 

Q. So the first step in the quarrying operation 
is blasting, isn’t it? A. Yes. 
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Q. And when a hole or round of holes is shot 
off, does it raise a cloud there? 

A. It throws up a little dust, yes. 

Q. As the shovel picks up that broken dolomite 
and loads it into a truck, does a cloud of dust rise? 

A. Well, there is some dust formed as the shovel 
dumps its load into the truck. 

Q. Anyway, the broken down dolomite presently 
arrives at a rock crusher, doesn’t it? A. Yes. 

Q. And to what size has it broken down in there 
when it comes out of the rock crusher, what size 
is it? 

A. I believe it is [276] minus one inch, although 
IT think at times they crushed to minus two inches. 

Q. It comes out of there in pieces? 

A. Inlumps. _ 

@. Lumps up to 1 or 2 inches in size? 

A. Yes, ranging down to fine pieces. 

. Are those lumps picked up in the next stage 
in the process and pulverized in any way? 

A. No. 

Q. What causes flow through these kilns laying 
along the ground? 

A. I don’t understand your question. 

Q. I will put it this way: In this Defendant’s 
Exhibit A—I think it is called a flow sheet—it 
presently shows dolomite flowing out of the crusher. 
From the crusher are those 1 and 2-inch lumps 
lifted up? 

A. Yes, there is a belt conveyor system to a 
stock bin. 
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Q. Is that an open belt conveyor out in the at- 


mosphere ? 
A. I believe that is an unhoused belt conveyor, 
yes. 


Q. And it is then dumped into what you eal] the 
stock bin? A. Yes. 

@. Just dropped down? 

A. Well, it is—actually, it is dumped onto the 
stock pile in the bin. It is piled in the bin, and 
there is a tunnel running underneath the pile in 
which the belt conveyor operates and the material 
to be fed into the kiln is reclaimed from the stock 
pile by this conveyor. 

Q. Then the material from that time on moves 
or flows horizontally, doesn’t it? 

A. No, the belt conveyor can carry it up ata 
eon- [277] siderable angle. 

Q. Well, at what stage and how do these 1 and 
2-inch lumps of dolomite become broken down or 
erushed into these minute particles? 

The Court: When it goes into the furnace? 

The Witness: You are referring now to the 
formation of these dust particles? 

Mr. Naus: I am thinking of those 

The Court: Pardon me, so I may follow you. 
You are speaking of this material when it goes to 
the furnace? 

Mr. Naus: Yes. 

A. A belt conveyor carries it from the small 
stock bin from which it goes through weighing de- 
vices and then down and is fed into the upper end 
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of: the kilns in lump form, if you like—lumps rang- 
ing from a very small particle up to one or two 
inches; ‘and if I understood Mr. Naus’ question, 
it was as to the generation of these very fine 
particles. 

Mr. Naus: Correct. 

A. My answer to that is that they are formed 
within the kiln by the abrasion of the particles one 
against another, and they are mechanically moved 
in the kilns, and as a result of the action of heat, 
the flame, on the particles, on the lumps. 

‘Q. That produces the dust. The product proper 
then goes through the whole process in one- to two- 
inch sizes, doesn’t it? 

A. Well, many of the larger lumps are broken 
up into smaller pieces, so that, in general, calcined 
material discharged from the [278] lower end of 
the kiln is smaller on the average than the feed. 

@. About what size is the final output? 

A. Oh, I have seen particles half an inch in 
diameter; ranging from that down. 

‘The Court: Q. After it goes through the kiln? 

Q. Yes, the discharged material—the calcined 
material. | 

Mr.:Naus: Now, this dolomite is very low spe- 
cific gravity, isn’t it? 

A. It depends on what you would take as your 
standard of specific gravity. 

Q. I will put it this way, perhaps concretely: 
What would be the cubic contents of a ton of it in 
its natural state and place in the quarry? 
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; A. JI would have to work that out; J. pai un ath 
that figure in mind. Its density as compared. to. 
water is something over 2; that is. a cubic foot of, 
dolomite will weigh something more than twice: as 
much as a cubic foot of water. It will weigh per- 
haps a couple of thousand times as much as a cubic 
foot of air. So when you ask me whether it is 
heavy or light, I say you have to tell me what you 
wish me to compare it with. 
Q. Compare it with granite. 
A. With granite? 
Q. What is the ratio? > « 
A. I ean’t give you that off-hand. . It is less 
dense than granite. 
My. Naus: May I have this marked for tient 
fication, if the Court please? 7 
(The photograph referred to was marked 
Plaintiffs’ Exhibit No. 10 for Identification.) | 


Mr. Naus Q. I show you Plaintiff’s Exhibit 
10 for identification, a photograph that Mr. Har- 
rington gave me some time back. You recognize 
that generally, do you not, as the stacks of the 
Permanente plant at Natividad? A. Yes. 

Q. Now, have you ever observed issuing from 
the top of the stacks a white cloud of similar ap- 
pearance to what you see there? A. Yes.” 

Q. All right. What does that white cloud con- 
sist of, the thing that gives it the color, the appear- 
ance of whiteness? 

A. I presume that the whiteness is due entirely 
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to the presence of minute particles of dolomite and 
some of these partially calcined particles or fully 
calcined particles that have been recarbonated. 

Q. This gas you speak of is invisible in the at- 
mosphere, isn’t it, after it is discharged into it? 

A. The carbon dioxide and nitrogen, and so 
on. 

Q. Whatever gases you spoke of that were in 
this gas stream. 

A. Yes, they are invisible; but very often there 
is enough water vapor in stack gas so that when it 
comes out to the outer air, it condenses and forms 
what we commonly know as a steam cloud. I 
couldn’t say from observation whether part of that 
whiteness might not be due to what we commonly 
call steam. 

Q. The dust as it comes out of the top of the 
stack in volume and appearance is like that photo- 
graph? 

A. In a qualitative way, I think that is a fair 
representation. [280] 

Q. Iam asking about a quantitative way as well. 

A. I ean’t answer looking at the photograph. 
There is nothing more deceptive than what we eali 
smoke clouds. It all depends on the background. 
There are times when you can’t see a very consider- 
able cloud because of the background. If you use 
a different filter on your camera you will get a dif- 
ferent contrast, so I am utterly unable to tell you 
qualitatively what this photograph means. 

Q. I will put it this wav: Assuming the plant 
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down there running at a rate that caused 56 to 76 
tons of dust per day to issue from the top of the 
two stacks, would that dust create the appearance 
of a white cloud something like you see in that 
photograph? A. Yes, something like that. 

Q. Quantitatively and qualitatively ? 

A. When I qualify it by saying ‘‘something like 
that,’ I am not making a quantitative statement. 

Q. As I understood it, you were not able to fix 
the dates of these other photographs that Mr. 
Moore put in evidence the other day? 

A. No, I had nothing to do with the taking of 
them. [281] 

@. Now, you were handed here about two o’clock 
Plaintiffs’ Exhibit 8 for Identification; that is the 
monograph that you referred to earlier today as the 
one you had read and studied with respect to the 
effect of dust on bloom, isn’t it? 

A. I didn’t refer to it as a monograph; I re- 
ferred to it as an article. 

Q. That is a monograph, isn’t it, and it is also 
an article, isn’t it? 

A. It is simply one of a number of articles that 
appeared in a certain volume of a certain journal. 
We don’t ordinarily call those monographs. It is 
immaterial; you can call it a monograph if you like. 

Q. If you would-rather call it an article IT will 
call it an article. Is that the article you are re- 
ferring to? A. Yes. 

Q. As I recall it, it is the only one that you re- 
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ferred to this morning. Was there any other that 
you studied? 

A. Oh, I referred to a number of publications 
of the California Department of Agriculture—that 
is, the University of Agriculture. 

Q. But you recall you did not refer to a single 
one from that source that dealt specifically with the 
study of the effect of dust upon bloom? 

A. That is correct. 

Q. Now, you recall, don’t you, that this article 
here, Plaintiffs’ Exhibit 8 for Identification, is the 
only article you have thus far identified as dealing 
specifically with the effect of dust on blooms? 

A. That is correct. [282] 

Q. Do you know of any other? 

A. No, I do not. 

Q. All right. Then in all the reading and study 
that you have made of this subject preparatory to 
answering Mr. Moore’s questions this morning, this 
article now in your lap, the exhibit for identifica- 
tion, is the only article you ever read or studied in 
your life on the subject dealing specifically with 
such a study, isn’t 1t? 

A. Well, if you are limiting your question to 
the effect of dust on the blossoms of certain fruit 
trees—if that is the meaning of the question, the 
answer is Yes, this is the only article that I have 
perused on that subject. 

Q. And you have never made any study within 
the field of that article—any personal study or ex- 
penments ? 
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A. ‘No, I have never made any experiments. 

Q. Do you agree or disagree with the opinions, 
conclusions, and statements of the author of that 
article? 

A. I would agree with some, and I think IL 
might take exception to some. 

Q. As a matter of fact, that article relates to 
cement dust, doesn’t it? A. Yes. 

.Q. Aren’t the main ingredients of the substance 
that produces the cement dust present in dolomite? 
A. No, only one. | 

Q. Which one do you have in mind? 

A. The calcium. There are other ingredients in 
cement dust. 

Q. All right. The author of that article is An- 
derson ? A. Yes. [283] 

Q. Doesn't Anderson trace the injurious effect 
of the cement dust upon fruit tree blossoms to the 
calcium ingredient? 

A. The calcium in the form of calcium hydro- 
xide; that is, in its caustic form, if you like. And 
he states further that when that calcium hydroxide 
has absorbed carbon dioxide and become neutval- 
ized, that it doesn’t interfere appreciably with the 
dissemination of the pollen. 

Q. Getting back to my question, I am trying to 
find the ingredient of the substance that produces 
cement dust that Anderson traces the injurious ef- 
fects to, and the answer is calcium carbonate, 
isn’t it? 

A. No, the answer is calcium hydroxide. 
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Q. To calcium carbonate in the ore itself? 

A. I beg pardon? 

Q. It is calcium carbonate when mined or quar- 
ried in the first instance? 

A. Yes, the raw material from which cement is 
made includes calcium carbonate—limestone. 

Q. And you find this calcium carbonate or raw 
material in this dolomite mined in Natividad ? 

A. Yes, calcium carbonate is one of the consti- 
tuents of dolomite. 

Q. One of the two major constituents, isn’t it? 

A. Yes. 

Q. Now, in Anderson’s study, wasn’t that raw 
material simply calcined or roasted to produce 
cement dust? 

A. The limestone was mixed with other ma- 
terials and finely ground, and then fed into a kiln 
for the purposes of burning. 

Q. As a matter of fact, isn’t the simple state- 
ment of the [284] process the breaking down of the 
raw material that produces the cement dust—the 
breaking down of the raw material out of the 
quarry, and to use a chemical term, it was calcined, 
or a metallurgical term, it was roasted ? 

A. No. The essential in cement-making is the 
formation of the clinker causing the silica, alumina 
and iron and calcium to combine in certain forms. 
The calcination is an intermediate step. 

Q. Nevertheless you will agree with this state- 
ment: that Anderson, after the full study that he 
made and experiments and tests that he made, in 
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tracing out the source of injury to fruit orchards, 
traced it to the substance that was originally eal- 
cium carbonate in the quarry ? A. Yes. 

Q. Now 

A. May I make a little further explanation? I 
would rather say that Anderson showed that a sub- 
stance which could be produced from the caleium 
carbonate of the quarry was, in his opinion, respon- 
sible for failure of pollen to grow in certain cir- 
cumstances. 

Mr. Naus: Well, I will offer the article if there 
is any question as to what Anderson says. 

Mr. Moore: I have no objection. 

Mr. Naus: I ask that the reading be waived at 
this time. 

Mr. Moore: Yes. 

(Plaintiffs’ Exhibit 8 for Identification was 
received in evidence.) [285] 


PLAINTIFFS’ EXHIBIT NO. 8 


THE EFFECT OF DUST FROM CEMENT 
MILLS ON THE SETTING OF FRUIT 


Paul J. Anderson 
Cornell University, Ithaca, N. Y. 


Fruit growers in the vicinity of Hudson, New 
York, in the spring. of 1910 complained that their 
crops were seriously damaged by dust from large 
cement mills which had recently been located there. 
They noticed particularly a decrease in the amount 
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Plaintiffs’ Exhibit No. S—(Continued) 

of fruit that was set on trees within the dust zone. 
They also feared permanent injury to the foliage 
and young shoots. The investigations recorded be- 
low were undertaken in order to determine the 
nature and extent of the alleged injury and, if 
possible, to find a remedy. 

Appearance of the foliage. The foliage in the 
dust zone is covered with a fine, gray, gritty dust 
mixed with minute black granules (evidently cin- 
ders). The coating is heavier near the mills but is 
plainly noticeable at a distance of two miles. A 
greenhouse located a mile away was so _ heavily 
coated within a month after the plant started opera- 
tions that the passage of light through the glass 
was seriously interfered with. Hard rains wash 
the coarser part of the dust from the leaves and 
while they are wet they appear green, but, on 
drying, become white again from a thin film which 
cannot be washed off. On a rigid surface, however, 
such as a greenhouse roof, the dust collects and 
sets very rapidly, forming an opaque covering 
which can be removed only by the use of acid. 
Under certain weather conditions the same hard 
crust is formed on the leaves and remains on them 
throughout the season. 

Source of the dust. That the dust comes from 
the mills—not from the roads or soil—is evident 
from the following considerations: (1) It is found 
nowhere else except in an area about the mills; 
(2) it falls just as heavily when the ground is 
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Plaintiffs’ Exhibit No. 8—(Continued) 
soaked and the roads muddy from hard rains; (3) 
it does not look or feel like road dust; (4) it gives 
an alkaline reaction with phenolphthalein, which is 
not true of any other dust sample collected in that 
county; (5) its chemical composition (given below) 
shows it to be a partially burned dust. 

A study of the mills in operation showed that 
there were two main sources from which a: large . 
amount of dust came: (1) The crushing pulver- 
izing and drying mills, where the raw mixture of 
limestone and shale is reduced to an extremely fine, 
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dry powder (technically called composition); (2) 
the stacks of the kilns in which the composition is 
burned and fused to clinker (unground cement). 
The second is undoubtedly the principal source of 
the dust on the foliage because: (1) The strong 
draft in the kilns, produced by the burning, pow- 
dered coal and air forced in below under a pressure 
of 100 pounds to the square inch, must necessarily 
carry some of the dry, fine composition dust out 
of the top of the stacks; (2) the distance to which 
the dust is carried points rather to the high kiln 
stacks and forced ejection rather than the low pul- 
verizing and drying mills; (8) chemical analysis 
shows that the dust on the foliage has been partially 
burned. 

Amount of the dust. A simple ‘‘pulverometer,’’ 
for collecting and measuring the amount of dust, 
was made by supporting upright a large tin funnel 
(2 feet in diameter at the top) with a detachable, 
tight-fitting, glass cylinder at the bottom, into which 
the dust collected or was brushed down from the 
sides of the funnel. From the amount of dust 
eaught in the evlinder (knowing the area of the 
mouth of the funnel) it 1s easy to calculate the 
amount of dust that falls on an acre. An average 
record (August 22, 1910) when the wind was blow- 
ing toward the pulverometer, gave 167.6 pounds of 
dust deposited on an acre in twenty-four hours, or 
214 tons of dust per acre ina month. But actually. 
no acre in the vicinity of the mills receives this 
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Plaintiffs’ Exhibit No. 8—(Continued) 
TABLE II. 


Analysis of Cement Dust Collected in the Pulverometer 
August 22, 1911. 


Analyzed by Prof. Enrique Touceda 


Soluble Insoluble 

in Water in Water 
Siliea 2.25.2). 22 21.94 0.23 22% 
Iron and alumina ............ 9.10 0.44 8.73 
Die. 46.65 7.81 38.99 
Magiiesia® .......2.. 2 1.17 0.078 1.10 


Carbonie anhydride ........ 17.50 
Comb. water and organic 3.64 by dif. 


100.00% 


amount because the wind does not blow constantly 
from one direction. 

Chemical analyses. Numerous chemical analyses 
were made of the dust collected as above and also 
of dust shaken from the raspberry bushes a quarter 
of a mile distant from the mill. Average samples 
of these analyses are given in table I (samples 1442 
and 1452). For comparison, there are also included 
in this table analyses of (1) soil near the pulver- 
ometer, (2) average sample of Portland cement, 
(3) two samples of road dust, No. 1453 a road dust 
sample taken at random near the mills, and No. 
1495 from a recently macadamized road where the 
percentage of limestone was high. 

Table II gives an analysis of cement dust col- 
lected from the same locality and analyzed by Prof. 
Enrique Touceda of the Troy Polytechnic Institute. 

Three points should be noticed in these analyses: 
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(1) The soil and road dust sample show such 
striking differences from cement dust in the pro- 
portion of constituents that neither of them could 
possibly be the source of the dust on the leaves; 
(2) a large part of the limestone in the cement 
dust has had the carbon dioxide removed and the 
lime is left in the caustic condition. Sample 1452, 
for instance, contains 12.10% of carbon dioxide. If 
the lime and magnesia here were in the form of a 
natural limestone ie., calclum and magnesium car- 
bonates, as they are in the road dust sample 1495— 
the dust should contain 37.78% of carbon dioxide. 
In other words, over two-thirds of the limestone 
has had the carbon dioxide removed from it—a con- 
dition which could be brought about only in the 
kilns. (38) Nearly 89% of the dust is lime that is 
soluble in water. The soluble lime is the cause of 
the extreme alkalinity of the dust and, as will be 
indicated below, is probably the source of injury 
to the fruit blossoms. 

Less fruit on the dusted side of the trees. Our 
first observations were in the summer of 1910. 
During the entire blooming season of that vear, a 
continuous south wind blew the dust from the mills 
onto a cherry orchard where our laboratory was 
established. The blossoms on the south side of the 
tree were literally plastered with dust while those 
on the north side were more or less protected. 
When the fruit was about half grown, the number 
of cherries on each side of eighteen trees were 
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counted and there was found to be 29% more fruit 
on the north side than on the south side of the trees. 
The same number of trees outside the dust zone 
were counted as a check and it was found that 
there was a difference of only 2.2% in the number 
of cherries on the south and north sides and that 
in favor of the south side. This led us to suspect 
that the dust did in some way influence setting of 
the fruit. 

Dusting experiments. During the blooming sea- 
son of the next year (1911) the mills were tem- 
porarily closed. Therefore it was necessary to de- 
pend on artificial dusting for our experiments. 
This however was really an advantage since it 
offered the opportunity of having dusted and un- 
treated check blossoms all on the same tree, making 
the conditions entirely equal. Sweet cherry, sour 
cherry, pear and apple trees were used. Two 
branches were selected from each tree which were 
as near alike in size, position, etc. as could be found. 
Cement dust, which had been collected from foliage 
the previous summer and had been kept in air-tight 
bottles, was blown over the blossoms of one of the 
branches as soon as they opened, while the blossoms 
on the other branch were left untreated. When the 
fruit was about half grown, the number which had 
set on each branch was counted. The cherries and 
pears were dusted twice each day; the apples on 
the other hand, only at irregular intervals. The 
results from the latter are included in the table 
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ae 1. 
Shows the Number of Treated and Untreated Fruit 
Blossoms Which Set Fruit 


Dusted Untreated 
Blossoms Fruit set Percent Blossoms Fruit set Percent 


Sweet cherries 1618 24 1.48 1767 582 32.93 
Sour cherries 1536 122 7.94 1975 1287 65.16 
Pears 2908 11 O37 3181 587 18.43 
Apples 1126 67 595 150% (5% 49.90 


below to show that even an occasional dusting is 
injurious. In each case, ten to twenty branches 
were treated, but in the table, the total number of 
blossoms is given for all the branches that received 
the same treatment. 

From Table III it will be seen that only a very 
small percentage of the blossoms that had dust 
blown over them set fruit. It will be asked why 
any of the fruit at all set when the blossoms were 
all dusted. In the first place, all of the blossoms 
may not have been reached by the dust. Jn the 
second place it is known that the growth of the 
pollen tube is very rapid in warm weather and it 
is quite likely that some of the blossoms were 
already fertilized when the dust was applied. It is 
not certain but that in the latter case the fruit 
would set normally. 

It should be mentioned in this connection that 
for some time after the falling of the petals, no 
difference could be observed between fruits on 
treated and untreated branches. Both kinds grew 
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at the same rate. Often it was ten days to two 
weeks after blooming before any difference became 
noticeable. Then the unfertilized fruit stopped 
growing and soon dropped. 

Nature of the injury. Having demonstrated that 
dust did prevent setting of fruit, the next question 
to arise was: what is the injurious constituent in 
the dust and how does it act on the flower? A 
‘“‘cement dust solution’? was made by shaking up 
a quantity of dust in distilled water and then 
letting it set for several hours in order to allow 
any soluble parts to go into solution. This was 
then filtered and the filtrate applied to the flowers 
as a spray. It prevented setting of fruit almost as 
effectually as the cement dust itself. As indicated 
by the analyses there is only one thing in the dust 
that goes into solution to any appreciable extent 
and that is lime. It was reasonable then to infer 
that the latter was the injurious part of the dust. 
A solution of pure lime was made and applied in 
the same way. ‘The results were the same as those 
secured by spraying the flowers with cement dust 
solution. 

In another series of experiments, the blossoms 
of some large lillies in the greenhouse were used. 
Cement dust was applied to the stigmas only and 
then they were pollinated by hand. Checks were 
pollinated but not dusted. One hundred per cent 
of the checks set but none of those flowers which 
were dusted produced seed. From these experi- 
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ments it was concluded that the lime of the dust 
affected the stigma or the stigmatic secretions in 
such way as to interfere with fertilization and thus 
prevent setting of the fruit. 

It is a well known fact that the stigmatic secre- 
tions of most plants are acid in character. One may 
easily demonstrate this point by moistening a piece 
of blue litmus paper and merely touching it with 
the stigma of a cherry blossom. A pink spot will 
appear on the paper at every point touched. If a 
minute quantity of the cement dust is placed on the 
stigma, however, it no longer gives this reaction but 
becomes alkaline due to the lime which is dissolved 
in the secretions. This is what takes place when the 
dust from the mills settles over the orchards. What 
is the effect of this change on germination of 
pollen? Will pollen germinate at all in an alkaline 
calcium solution? To determine this point, artificial 
pollen germination tests were made. 

Pollen germination tests. The method used for 
germination was this: A definite weight of cement 
dust, collected from the leaves, was placed in a flask 
and a measured volume of distilled water added, 
well shaken and permitted to stand over night, then 
filtered. After determining the strength of sugar 
solution required—differing for almost every spe- 
cies tried—the required weight of saccharose was 
dissolved in the filtrate. Check solutions of saccha- 
rose of equal strength were made in the same way 
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TABLE IV. 

Shows Results of Comparative Germination Tests of Sweet and 
Sour Cherry Pollen in Cement Dust Solution and Check 
Sugar Solutions. Strength of Dust Solution 1-170 Cherry 
Pollen. 


Check Cement Dust 
Strength of Sweet Sour Sweet Sour 
Sugar Solution Cherry Cherry Cherry Cherry 

2% 7% 8% 0 0 

3% 9% 13% 0 0 

4% 13% 17% 0 0 

5% 19% 271% 0 0 

1% 17% 23% 0 0 
10% 17% 29% 0 0 
12% 18% 7% 0 0 


by using distilled water instead of the dust solution. 
Pollen from freshly opened anthers was put in 
drops of these solutions on slides in moist cham- 
bers. Checks were always run on the same slide as 
the tests in order to make conditions the same. 

Cherry pollen. The first artificial germination 
tests were made during the winter of 1910-11. Twigs 
of both sweet and sour cherry were brought into 
the greenhouse and placed in a jar of water, where 
they bloomed. In testing the pollen thus secured, 
various strengths of sugar solutions were used in a 
solution of the cement dust 1-170 (i.e., 1 g. of dust 
to 170 ec. of water). The results are given in 
Table IV. 

During the blooming season of 1911 the experi- 
ments were repeated with pollen which matured na- 
turally on the trees. he results practically dup- 
licated those given above. The writer has not been 
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able to explain satisfactorily the low percentage of 
germination in the checks. A possible explanation 
is that they required an acid solution, while we 
were using a neutral one. No germination whatever 
was secured in the cement dust solution. 


PEM 


Shows Apple Pollen Germination. Counted 
After Eighteen Hours 


Cement Dust Solution 1-100 Distilled Water Check 
Strength SS ee 
of Sugar Per cent Length Per cent Length 
Solution germination of tubes germination of tubes 
2% 0 0 64 6 
5% 0 0 67 7 
1% 0 0 76 q 
10% 3 3 98 25 
12% 1 2 95 20 
15% 0 0 87 15 
17% 0 0 83 15 
20% 0 0 63 10 
25% 0 0 53 4 


Pear pollen. Better success was obtained in 
artifically germinating the pollen of pears. Solu- 
tions of 20, 22 and 25% saccharose were used and 
between 65 and 75% germination was constantly 
secured in the checks but none at all in the 1-100 
cement dust solution. 

Apple pollen. This was the most satisfactory set 
of experiments. The blooming season of the apple 
is longer and gave more opportunity for an ex- 
tended set of experiments. Table VY shows the re- 
sults of tests where various concentrations of sac- 
charose were used. The optimum concentration, as 
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indicated here, was 10%. This concentration was 
therefore used in the further tests. Germination in 
the dust solution of 1-100 was practically nil. 

Table VI gives the results of tests in which the 
concentration of the dust solution was decreased to 
1-300. Even here there was very little germination. 

Calcium a toxic agent. It has been mentioned 
previously that in the writer’s opinion it is the al- 
kaline calcium salt which presents germination. That 
such is the case is very strongly indicated by the 
following experiment. When a drop of the cement 
dust solution is permitted to remain exposed to the 
air for an hour or two, the greater part of the cal- 
cium crystallizes out in the form of calcium carbon- 
ate. If tested when exposed, the drop gives an imme- 
diate alkaline reaction with phenolphthalein; several 
hours later there is no reaction, showing that the 
carbon dioxide of the air has completely neutralized 
the alkaline salt.. Now if the pollen grains are put 


TABLE VI. 


Tests With Various Concentrations of the Cement Dust Solu- 
tions. All Solutions of 10% Saccharose. Checks Same as 
the 10% Solution in the Preceding Table. 


Strength of Solution Percent Germination Length of Tube 
1-100 20 1.5u 
1-150 2.0 4.0 
1.200 3.0 3.0 
1-250 3.5 4.0 


1-300 4.0 3.0 
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to germinate at once there is practically no germ- 
ination, as given in the table above. If, however, 
the drop is allowed to stand until neutralization 
occurs and the pollen then put in, it germinates 
almost as well as the checks. Numerous tests of the 
substance which crystallized out failed to show any- 
thing present except calcium carbonate. If then this 
is the only substance which it is necessary to re- 
move in order to get germination, the conclusion is 
inevitable that this is the toxic substance. It must 
not be understood, however, that all the calcium 
crystallized out. Even after remaining exposed to 
the air for a long time, some calcium in the solu- 
tion can be brought down with ammonium oxalate. 
This calcium is probably in the form of bi-carbon- 
ate and therefore gives no reaction with phenol- 
phthalein, nor does it seem to be toxic to the apple 
pollen. In fact apple pollen germinates in tap 
water which contains a relatively large amount of 
calcium almost as well as it does in distilled water. 

Raspberry. This was not the case with the rasp- 
berry pollen which was next used. When the solu- 
tions for this experiment were made with tap 
water, 18% germination of the grains was secured, 
while with distilled water 83% germinated. The 
germ tubes in the former were not as long nor as 
vigorous. Tests of this same pollen were made.in 
the water after the calcium had been erystallized 
out as previously, but here the germination was re- 
duced to 11%; this shows quite a different result 
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from that obtained with the apple pollen. In this 
ease the calcium is evidently toxic whether in the 
caustic condition or not. 

The raspberry pollen experiments were to deter- 
mine two points: (1) How weak a solution of the 
cement dust will prevent germination? (2) How 
weak a solution of calcium oxide will prevent 
germination? Raspberry pollen germinated very 
readily in 30% saccharose. No check gave less than 
90% germination. Solutions of the cement dust were 
made up 1-500, 1-700, 1-800, 1-1000, 1-1200, 1-1500, 
1-1600, 1-1800, and 1-2000. After filtration these 
were used to make 30% saccharose solutions. Up 
to 1-1500 there was no germination except for an 
oceasional short tube. Above this, slight germina- 
tion occurred, reaching 6% in the 1-2000 solution. 
But even here the tubes were rarely more than four 
times as long as the diameter of the grain, while in 
the checks in the same period of time, they were 
thirty times the diameter of the grain. The results 
of the second series is given in the following table. 


TABLE VII. 


Shows the Comparative Germination of Red Raspberry Pollen in 
Different Concentrations of the Cement Dust Solution 


Strength Ca (OH), 
0.1 0.2 0.05 0.02 0.01 0.005 0.002 0.001 
Per cent of germination 0 O SONG 05 15 “Bor 70 


An extremely small amount of lime is evidently 
sufficient then to prevent germination. The writer 
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had hoped to test out all the other constituents of 
the dust but has not found opportunity to do so. It 1s 
possible that other substances in the dust may go 
into solution in the acid stigmatic secretions to an 
extent sufficient to prevent pollen germination. 
Whether this be so or not, it is certain that the in- 
jury from the lime alone is sufficient to account for 
the damage. 

Work of Professor Beach. There should be men- 
tioned at this point the work of Professor Beach! 
who investigated the effect of spraying fruit trees 
in bloom. Artificial germination tests in the labora- 
tory were used here also. Two paragraphs are 
quoted from Professor Beach’s bulletin in which 
are given the results of his investigation. 

From page 433 of that bulletin: 

From these investigations it appears that if be- 
fore pollination occurs, the stigmatic surface of the 
pistil should be covered either with bordeaux mix- 
ture alone or with arsenical poison alone, of the 
strength commonly used in spraying orchards, 
there would be no germination of any pollen which 
might afterwards reach the stigmatic surface and 
so fertilization would be prevented and no fruit 
would be formed. Even the presence of lime alone, 
of the strength commonly used in spray mixtures, 
prevented the germination of pollen. Bordeaux mix- 


Beach, S. A. and Bailey, L. H. Spraying in 
bloom. New York (Geneva). Agr. Exp. Sta. Bull. 
196. 1900. 
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ture was diluted in aqueous sugar solution to 500 
parts, 200 parts, 100 parts, 50 parts, 2 parts, and 1 
part in 10,000 of culture media into which various 
kinds of pollen were introduced. Even when diluted 
to 50 parts in 10,000 it prevented germination to 
large extent and where germination did occur the 
erowth which followed was decidedly slow and the 
pollen tubes were dwarfed. When diluted to 100 
parts, 200 parts, or 500 parts either no germination 
or practically none was found. 

Also on page 442: 

In the tests where the trees were sprayed re- 
peatedly during the bloming season so as to hit as 
many as possible of the new blossoms which opened 
from day to day, but very few blossoms survived 
the treatment and consequently but little fruit set. 
This shows that the ordinary spray mixtures surely 
prevent the setting of fruit when applied to the 
blossoms soon after they open. 

The principle apparently is the same in these 
cases as in that of the blossoms covered with cement 
dust, i.e., lime is the toxic ingredient. About the 
only difference between spraying the flowers with 
these mixtures and dusting them with cement dust 
is that in one the lime is in water while in the 
other it is dry. 

SUMMARY 

We may briefly summarize the results of the in- 
vestigation : 

1. Dust from the cement kiln stacks settles on 


us. B. Pista and Jaric Pistu oil 


Giesimmony of L.~H. Duschak:) 

Plaintiffs’ Exhibit No. 8—(Continued) 
the vegtation within a radius of two miles from 
the mulls. 

2. This dust contains a large amount of alkaline, 
soluble caleium salts. 

3. When the dust falls on the fruit blossoms 
some of it goes into soluition in the stigmatic secre- 
tions and pollen falling on the stigma will not 
germinate. Thus the flowers will not be fertilized. 

4. Artificial germination tests show that pollen 
will not germinate even in very weak solution of 
the dust. 

5). When the blossoms are dusted as fast as they 
open, only a very small percentage sets fruit. 


[Endorsed]: Filed 9-14-44. 


Mr. Naus: Q. As you sit there today, and after 
any and all research you may have made, are vou 
able to assist this Court at this time by pointing 
to any other published study of the effect of dust 
falling upon a fruit orchard? 

A. No, I think not. 

The Court: You mean any other publication ? 

The Witness: Well, I understood Mr. Naus’ 
question to refer to this limestone dust. I could 
refer to publications dealing with the effects of 
smelter dust. 

Mr. Naus: No, not smelter dust. 
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The Witness: Well, I understood vour question 
to mean 

Mr. Naus: Q. Cement, dolomite dust, and that 
kind of dust. 

A. Yes, I understood your question to be re- 
stricted. 

@. I don’t mean gas fumes; I mean dust. 

A. I am talking about dust that comes from 
smelters—from copper and lead smelters. There 
are publications dealing with that subject. 

Q. That gets into the field of something else. 

A. Those are dealing with materials other than 
those we have been discussing here. 

Q. Are vou familiar with Heald’s ‘‘ Manual of 
Plant Diseases’’? JT am trying to keep this open 
at one page, 201. 

A. Yes, I have seen the volume. I would 
hardly say that I was thoroughly familiar with it. 

Q. Is it a sound book? 

A. I think it is regarded as one of the standard 
works on the subject. [286] 

Q. It is one of the texts in that field, isn’t it— 
teaching texts? A. Yes. | 

Q. Now, I invite your attention to Chapter X 
beginning on page 201, including the bibliography 
at the end which refers only to Anderson, and ask 
vou whether or not 

Mr. Moore: Pardon me, My. Naus. Are vou 
offering it or having it marked so that in cross- 
examining we can see it? 
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Mr. Naus: I was just in the middle of framing 
a question which IT had not completed. 

Q. After drawing your attention to that T will 
ask you if von consider that Heald’s teaching text 
is misguided or erroneous in accepting Anderson’s 
study as the basis of modern university and col- 
lege teaching on the subject. 

Mr. Moore: I am going to object to the ques- 
tion as argumentative, vour Honor. 

The Court: Anything that would assist the 
Court in any way in connection with the problem 
which is presented is allowable. 

Mr. Moore: I will withdraw the objection. 

Mr. Naus: May I have the question read, your 
Honor? 

The Court: Read the question. 

(Question read.) 


A. Jam inclined to think that you are assuming 
something somewhat contrary to the fact in say- 
ing—— 

Mr. Naus: I don’t think so. [287] 

Mr. Moore: Please let the witness reply. 

The Court: Let him finish. 

A. (continuing )—that Heald adopts that as the 
basis of teaching. I haven’t vet read this chapter. 

Mr. Naus: Q. Just that one page is all you 
need to read. 

Mr. Moore: You asked him his expert opinion. 
Give him a chance to read it. 

Mr. Naus: Myr. Moore, he can take the book 
home and sleep with it. I don’t want to rush him. 
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Mr. Moore: That is just the reason I ask that 
it be put in evidence and be marked. 

Mr. Naus: The book doesn’t belong to me; other- 
wise I would. 

Mr. Moore: I will agree that it may be with- 
drawn, but I do think if you are examining the 
witness in regard to a certain text, whether the 
book belong to you or not, it ought to be introduced. 

Mr. Naus: It is a book that can be introduced 
now ? 

Mr. Harrington: I promised to return it. 

My. Naus: Immediately? He seems to be in 
doubt, so I will ask that the book be marked for 
identification. Be it on his own head. Then it 
will be available for evervone. 

Mr. Moore: Then I will ask that the Doctor 
be given time to read it over. 

The Court: It is nearly time for adjournment. 

Mr. Naus: He will have some reading and some 
figuring to do. 

The Court: Is this the only book that you are 
going to give him? 

Mr. Naus: Yes, that is all. 

Mr. McCarthy: We have a copy of it, your 
Honor. 

Mr. Moore: We have a copy of it. I didn’t 
know it. 

Mr. Naus: Would vou rather mark yours? 

Mr. Moore: It doesn’t make anv difference. 

The Court: Unless you can get through with 
this witness : 
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Mr. Naus: “That couldn’t possibly happen, be- 
eause he still has some figuring, for one thing. 

The Court: I was wondering as to the enumera- 
tion of the three problems you have got—being 
limited in my mathematics as well as my chemistry 
—how long will that take vou? 

The Witness: Oh, I should be able to do that 
in fifteen or twenty minutes. That is, those three 
problems on the number of dust particles. It is 
simple arithmetic, which I think Mr. Naus could 
do himself if he chose. 

Mr. Naus: I know, but then, you see, I am not 
under oath. 

The Court: There are very few things that he 
can’t make a pretty good try at. 

Mr. Naus: I am one of these ambulance chasers 
that letter refers to, going around and getting these 
farmers as clients. 

The Court: We will take an adjournment. [289] 

The Court: Suppose we mark your book for 
identification and let him take that one home and 
read it. 

Mr. Moore: It doesn’t make any difference. IT 
didn’t know Mr. McCarthy had it. 

Mr. Naus: I ask that Mr. Moore’s book be 
marked for identification. 

(The book was marked Plaintiff’s Exhibit 
No. 11 For Identification.) 

(Thereupon an adjournment was taken until 
tomorrow, Friday, September 15, 1944, at 
10:00 a.m.) [290] 


